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[Filed March 14, 1958] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


2501 - 03 FOURTEENTH STREET, N.W. 
CO-OPERATIVE ASSOCIATION 

(A Body Corporate) 

2501 - 14th Street, N.W. 

Washington, D. C. 


Plaintiff 


- VS - Civil Action No. 


KARRICK, ALVIN C. WELLING, 
constituting the Board of Commissioners 
of the District of Columbia, a 

Municipal Corporation, 

District Building, 

Washington, D. C. 


) 
) 
) 
) 
) 
) 
) 
ROBERT E. McLAUGHLIN, DAVID B. ) 
) 
) 
) 
) 
) 
) 
Defendants. 
AMENDED COMPLAINT 
The plaintiff adopts by reference thereto all the matters and things 
alleged in the original complaint and prays they be considered a part 
hereof. 
1. The defendants herein did fail and refuse to abide by the terms 
of Tit. 5, Sec. 502, District of Columbia Code, 1951 Edition, which re- 
quires "a careful survey of the premises shall be made by three disin- 


terested persons, one to be appointed by the commissioners of the Dis- 
trict of Columbia, one by the owner or other person interested, and the 
third to be chosen by these two and the report of said survey shall be 
reduced to writing, and a copy served upon the owner" - - - and Tit. 5, 
Sec. 503 which provides "Whenever the report of any such survey shall 
declare the structure - - - to be unsafe - - - and the owner or other 
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interested person shall for ten days neglect or refuse to cause such 
structure or excavation to be taken down or otherwise be made safe, the 
inspector of buildings shall proceed to make such structure safe or re- 
move the same.” 

2. That the building inspector and other officials and employees 
acting for and at the instance of the defendant did act wilfully, arbitrar- 
ily, and without regards for the rights of the plaintiff in cancelling the 
permit of the plaintiff to raze its building when the plaintiff had ample 
men and facilities on the premises and proceeding expeditiously to raze 
the structure as required by the statute. 

3. That under the terms of Tit. 5, Sec. 501, no provision is made 
for assessing the cost of razing a dangerous structure against the owner 
or interested person, and that such assessment of cost against such own- 
er or interested person can only be made under the provisions of Tit. 5, 
Sec. 502, pursuant to a survey of three persons who certify that the 
structure is unsafe and the owner refuses for 10 days to raze the same. 

WHEREFORE, the premises considered the plaintiff prays: 

1, That upon a hearing of this cause this Court enter a judgment 
declaring the rights of the plaintiff and that the costs of razing the plain- 
tiff's structure be paid by the defendants, and/or that no valid inchoate 
lien exists. 


2. That this Court pass a decree enjoining and restraining the de- 
fendants from placing a lien against the plaintiff property in any amount. 

3. For damages in the amount of $24,000.00. 

4. Such other and further relief as the nature of the case warrants 


and as to this Honorable Court seems just and proper. 
2501-03 CO-OPERATIVE ASSOCIATION 


BY: /s/ Louise E. Brown 
Pres. 


DISTRICT OF COLUMBIA, ss: 
Louise E. Brown, being first duly sworn on oath according to law 
deposes and says that she has read the foregoing complaint by her sub- 
scribed and knows the contents thereof and that the matters and things 
therein alleged are true to the best of her knowledge, information, and 
belief. | 


/s/ Louise E. Brown 


Subscribed and sworn to before me this day of March, 1958. 


———Wotary Public, D.C. 


[Filed April 8, 1958] | 
ANSWER TO COMPLAINT AND AMENDED COMPLAINT 


FIRST DEFENSE 
The complaint and amended complaint fail to state a claim upon 
which relief can be granted. 
SECOND DEFENSE 
I 
ANSWER TO COMPLAINT 
In answering the first paragraph of the complaint for injunctive re- 
lief, damages and declaratory judgment, the defendants admit that the 
amount in controversy exceeds $3,000.00 exclusive of interest and costs. 
(1 & 2) The defendants are without knowledge or information suf- 
ficient to form a belief as to the truth of the allegations contained in para- 
graphs 1 and 2 of the complaint. 
(8) Allegations contained in paragraph 3 of the complaint are ad- 
mitted. 
(4) The defendants admit that on March 10, 1958, acting by and 
through their agents, servants and employees they gave notice to the 
plaintiffs in accordance with Section 1, Article 102 of the Act of March 1, 
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1899, as amended (Section 5-501, D. C. Code, 1951 Edition; Article 101- 
05 of the Building Code of the District of Columbia) to remove the re- 
mains of the building in question or secure the same so as not to be dan- 
gerous to life or limb and that the aforesaid notice did direct the plaintiff 
to start operations not later than 12 noon, March 11, 1958 and to be con- 
tinuously and expeditiously carried to completion. The defendants are 
without knowledge or information sufficient to form a belief as to the 
truth of the allegations pertaining to the alleged agreement between plain- 
tiff and the O.K. Wrecking Company but deny that before 12 noon on March 
11, 1958, the contractor was on the site at the premises with sufficient 


men and equipment to complete the job as required by the above notice 
given by defendants to plaintiff. 

(5) Defendants deny that its agents, servants and officials had, prior 
to the expiration of the notice period, accepted a bid from the A&A Wreck- 
ing Company to raze this structure with a low bid of $24,000.00 and that 


the Department of Licenses and Inspections had prior to the expiration 
and notice period, issued a building permit to the A&A Wrecking Company 
and deny that they were advised that the plaintiffs as owners would raze 
the structure as the applicable statutes and regulations permit and fur- 
ther deny that plaintiffs complied with the notice referred to in paragraph 
4 above. 

(6) The defendants are without knowledge or information sufficient 
to form a belief as to the truth of the allegations contained in paragraph 
6 of the complaint but deny that plaintiffs will suffer undue hardship and 
irreparable and continuing harm from the damage and loss if the defend- 
ants are not restrained from awarding the contract to raze the structure 
to the A&A Wrecking Company, and will be deprived of their land and 
their life savings if the defendants are not restrained, and further state 
that paragraph 6 of the complaint is rendered moot by the ruling on March 
13, 1958 by the Honorable Richmond B. Keech, Judge of this Court, when 
he denied plaintiffs petition to enjoin defendants from awarding the con- 
tract to the A&A Wrecking Company and proceeding by its contractor to 
raze the structure which is the subject of this suit. 
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(7) Defendants say that paragraph 7 of the complaint is rendered 

moot by the ruling of the Court referred to in paragraph 6 above. 
ll | 
ANSWER TO AMENDED COMPLAINT | 

(1) The defendants deny that they failed or refused to abide by the 
terms of Title 5, Sections 502 and 503, District of Columbia Code, 1951 
Edition, as alleged but say that all applicable provisions of law were com- 
plied with. 

(2) The allegations in paragraph 2 of the complaint are denied. 

(3) Paragraph 3 of the amended complaint sets forth a conclusion 
of law to which no answer is required, however, if an answer is required, 


the allegation is denied. 
Further answering the complaint and amended complaint all allega- 

tions not specifically admitted or otherwise answered are denied and all 

allegations of negligence or wrongful acts contained therein ate denied. 


/s/ Chester H. Gray 
Corporation Counsel, D. C. 


/s/ George C. Updegraff | 
Assistant Corporation Counsel, D.C. 


/s/ Andrew G. Conlyn | 
Assistant Corporation Counsel, D.C. 
Attorneys for Defendants 
District Building 
Washington 4, D. C. 
[Certificate of Service] 


[Filed June 20, 1958] 


MOTION FOR A PRELIMINARY INJUNCTION 
OR IN THE ALTERNATIVE TO ADVANCE A 
TRIAL ON THE MERITS 


Now comes the plaintiff and respectfully moves this Honorable 
Court for a decree enjoining the defendants, pendente lite and permanent- 
ly from enforcing a statutory lien on the plaintiffs' property, Ito wit, Lot 
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807 in Square 2866 with improvements thereon known as 2501-03 Four- 
teenth Street, N. W. and for grounds of such motion respectfully alleges 
and represents to this Honorable Court as follows: 

1. The defendants herein have levied, or caused to be levied, a 
lien on the plaintiffs’ property in the full amount of $24,000.00 which the 
defendant asserts is levied under the terms and provisions of Title 5, 
Sec. 501, D. C. Code 1951 Edition. 

2. Under the terms of the purported lien, the defendants threatened 
to exercise the authority vested in them and enforce the lien by a sale of 
the premises. 

3. The verified complaint and amended complaint herein clearly 
show that the threatened action of the defendants will wreak irreparable 
harm and continuing damage to the plaintiffs’ by depriving them of their 
property and their life savings. 

4. The purported lien herein arises out of the action of the District 
of Columbia in razing the property of the plaintiff after it was destroyed 
by fire at a purported cost of $24,000.00. At the time the defendants razed 
the structure, the plaintiff’s then and there had a contract for the demoli- 
tion of the structure for an agreed price of $13,500.00 and were ready, 
willing and able to proceed to raze the structure and had been issued a 
permit by the defendants to do the same and the action of the defendants 
was unlawful, inequitable, and wholly without warrant in law. 

5. The defendants failed to comply with the terms and provisions 
of Title 5, Section 503 which governs the procedure for razing structures 
such as the plaintiff’s. 

6. If the defendants are not restrained the plaintiffs will suffer ir- 
reparabie harm and’ there is no adequate remedy at law. 

WHEREFORE, the premises considered, the plaintiffs pray: 

1. That this Honorable Court pass a decree enjoining the defend- 
ants, pendente lite and permanently, from enforcing the purported lien, 
and 


2. Enter a judgment declaring the lien null, void, and of no legal 
effect, and 
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3. That this Honorable Court empanel an advisory jury es hear 
and determine the factual issues herein, and 
4, For such other and further relief as the nature of he case 
warrants and as to this Honorable Court seems just and proper. 
Respectfully submitted, | 


/s/ Julius W. Robertson | 
ROBERTSON AND ROUNDTREE 
1808 11th Street, N. W. 
Washington, D. C. 

Attorneys for Plaintiffs 


[Certificate of Mailing] 


i 
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[Filed July 17, 1958] | 
ORDER GRANTING PRELIMINARY INJUNCTION | 
This cause came on to be heard upon the motion of the plaintiff for 
a preliminary injunction, and after argument by counsel, and it appear- 
ing to the satisfaction of the Court that, pending the further order of this 


Court, the issuance of a preliminary injunction is necessary, the Court 


makes the following: | 
FINDINGS OF FACT 

1. That the plaintiff herein is the record owner of real property 
located in the District of Columbia being known as Lot 807 in Square 2866. 

2. That on or about the 7th day of March 1958, a fire occurred on 
the premises and substantially damaged the property. 

3. That the defendants gave notice to the plaintiff, pursuant to Tit. 
5, Sec. 501, District of Columbia Code, 1951 Edition, directing the plain- 
tiff to begin taking steps to make its structure safe not later than 12:00 
noon on March 11, 1958. | 

4. That the defendant proceeded to tear down the plaintiff's build- 
ing pursuant to the D. C. Code 5-501, without causing a survey to be made 
by a board of three disinterested persons as is provided by Tit. 5, Sec. 
502 and failed to grant the plaintiff a period of ten days in which to raze 


its structure. 
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5. That on April 28, 1958 the defendants levied an assessment upon 
and against the plaintiff's land, pursuant to the terms of Tit. 5, Sec. 503 
by the terms of which the plaintiff's land levied upon was subject to sale 
within sixty days, unless the full sum of $24,000.00 was paid together 
with interest and penalties thereon. 

6. That unless the defendants are enjoined and restrained from as- 
sessing the costs of demolition against the plaintiff's land, the plaintiffs 
will suffer irreparable harm and continuing injury in that they may be de- 
prived of their property by virtue of an illegal assessment. 

7%. That there is no adequate remedy at law which will protect the 
plaintiff's interest, and accordingly the Court enters the following: 

CONCLUSIONS OF LAW 

1, That the statute under which the defendants proceeded, and upon 
which they rely as the basis for the lien, contains no provision for assess- 
ing the cost of demolition against the owner, nor any provision for a lien 
against the land. 

2. That the lien arising as a result of this assessment is invalid, 
null, void, and without any statutory basis. 

3. That the provisions of Tit. 47, Sec. 2410 are inapplicable to this 
proceeding as the assessment herein is not a true tax but in the nature of 
a charge for demolition of plaintiff’s building and there being no statutory 
basis for this lien or charge the collection of the same may be enjoined. 

ORDER 

ADJUDGED and ORDERED, by the Court, this 17 day of July 1958 
that during the pendency of this action or until the further order of this 
Court the defendants, Commissioners of the District of Columbia, their 
agents, servants, and employees be, and they hereby are, restrained and 
enjoined from enforcing against plaintiff the assessment of costs for the 
razing of plaintiff’s building which was situated at 2501-03 Fourteenth 
St. N.W. in the District of Columbia, on condition that plaintiffs give a 
bond in the usual form, for $500.00. 


/s/ Alexander Holtzoff 
Judge 


[Filed November 19, 1958] 
COUNTERCLAIM OF DEFENDANTS 
AGAINST PLAINTIFF 

1, The defendants, McLaughlin, Karrick, and Welling, Commis- 
sioners of the District of Columbia, by way of counterclaim against the 
plaintiff, the 2501-03 Fourteenth Street, N.W. Cooperative Association 
(a body corporate), allege that pursuant to Section 5-501, D.C. Code, 1951 
Edition, the plaintiff was notified to remove the remains of its building at 
2501-03 Fourteenth Street, N.W. which had become unsafe due to exten- 
sive damage caused by a fire therein. Plaintiff was directed to start 
operations not later than 12:00 Noon, March 11, 1958, and to fone 
and expeditiously carry the work to completion. 

2. Plaintiff having failed to employ sufficient labor and proper 
equipment to remove the dangerous structure and the Director of Inspec- 
tions deeming that the public safety required it, at 9:40 A.M., March 12, 
1958, entered upon the premises with necessary workmen and equipment 
and removed the unsafe structure at a cost to the District of Columbia of 
$24,000.00. | 

WHEREFORE, the defendants, the Commissioners of the District 
of Columbia, demand judgment against the plaintiff in the amount of 
$24,000.00. | 
/s/ Chester H. Gray 

Corporation Counsel, | 'D. C3; 


/s/ George C. Updegratf, 
Assistant Corporation Counsel,D.C., 


/s/ Andrew G. Conlyn | 
Assistant Corporation Counsel,D.C., 
Attorneys for the Defendants, 


xe 


[Certificate of Service] 
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[Filed November 21, 1958] 


REPLY TO COUNTER-CLAIM OF 
DEFENDANTS AGAINST PLAINTIFF 


Now comes the 2501-03 Fourteenth, N. W. Cooperative Association, 
a body corporate, by way of reply to the counter claim and respectfully 
shows to this Honorable Court the following matters and things: 

1, The plaintiff denies the truth of the allegations of paragraph one 
(1) in so far as the allegations that the entire structure had become un- 
safe due to extensive damage caused by a fire therein. 

2. Further answering the allegations of paragraph one (1) of the 
counter-claim the plaintiff alleges that the defendants failed to proceed 
in accordance with the statutory provisions in full force and effect gov- 
erning removal of a structure found to be dangerous in that no survey 
was made and proper notice and hearing were not afforded plaintiff. 

3. Answering paragraph two (2) of the counter-claim the plaintiff 
says that it employed sufficient labor and proper equipment to raise its 
own building and that it entered into the performance of this removal in 
accordance with the statute prior to the time that the defendant entered 
upon the premises of removing the structure in accordance with the statute. 

4. Further answering paragraph two (2) of the counter claim the 
plaintiff says that the defendant had entered into a contract and issued a 
building permit to remove its building on March 11, 1958, for an agreed 
sum of TWENTY-FOUR THOUSAND DOLLARS ($24,000.00) at a time 
when the plaintiff’s right to remove its own structure pursuant to the no- 
tice given and the applicable statutory provisions had not expired. 

5. That the defendants were officious inter meddlers and volun- 
teers in the premises proceeding without statutory authority or right and 
are entitled to no recovery whatsoever since the plaintiff at the time of 
the defendants’ actions was engaged in removing the structure. 

WHEREFORE, having fully answered the counter-claim the plain- 
tiff prays that the same be dismissed with costs. 


/s/ Julius W. Robertson 
ROBERTSON & ROUNDTREE, 


/s/ Dovey J. Roundtree /s/ Bruce R. Harrison 
[Certificate of Service] 


[Filed July 11, 1961] 
PRETRIAL PROCEEDINGS 


Statement of Nature of Case: 


Action for judgment declaring asserted lien against ea invalid 
and for damages; counterclaim for cost of razing property; and interven- 
ing petition for judgment declaring deed of trust lien on realty superior 


to lien of District of Columbia for cost of razing building. 
UNDISPUTED FACTS: 


On March 7, 1958 P, "2501-03 - 14th Street, N. W. Co-operative 
| 
Association," a co-operative association incorporated under the laws of 


the District of Columbia, was the record owner of premises 2: 


2503 - 14th St., N. W., in the District of Columbia, subject to 
deed of trust to secure intervenors Brown and Paulson. 


501 and 
a second 


On March 7, 1958 a fire occurred on the premises, damaging the 


structures. 


On March 10, 1958 the District of Columbia government gave the 


P written notice to raze the structures as unsafe. 


On March 11, 1958 a permit was issued for the razing of said build- 
ings by O. K. ‘Wrecking Company, under a contract between oO. K. and the 


cooperative. 


At or prior to 9:35 a.m. on Mar. 12, 1958 the District government 


cancelled the permit to O. K. Wrecking Company. 


At or prior to 9:40 a.m. on March 12, 1958 the District 


government 


issued a permit to A & A Wrecking Company to raze the struetures, pur- 
suant to a contract between the District of Columbia government and A& A. 
Thereafter the structures were razed by A & A or other persons 


for the District of Columbia: the work being completed on or 
28, 1958. | 
The real estate has now been sold to a third person. In 
of $25,000 has been deposited in the Registry of the Court. 


about March 


lieu there- 


PLAINTIFF contends that the most extensive damage occurred to 
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the building located at 2501 - 14th St., N. W., that the president of P co- 
operative received verbal instructions from the District of Columbia 
government to raze or to otherwise make safe a section of the south wall 
of premises 2501 -| 14th St.; that P's president immediately began efforts 
to secure men and material to comply with these verbal instructions; that 
on March 10, 1958 plaintiff received written notice to raze the structure 
or to otherwise make it safe; that P obtained and accepted a contract with 
O, K. Wrecking Co. to raze the building for the sum of $13,500; that P ob- 
tained a permit for the razing of the building by O. K. Wrecking Co., 
which company came on to the premises with cranes, trucks, and suffi- 
cient men and materials to raze the structure, and commenced the work 
of razing on March 11, 1958; 

That Ds (Commissioners) without just cause or provocation on the 
morning of March 12, 1958 cancelled the permit issued to O. K. Wreck- 
ing Company, and issued another permit to A & A Wrecking Co. for the 
razing of the building under contract with the District of Columbia; 

That thereafter P’s structure was entirely razed; 

That on about April 28, 1958 Ds notified P of a lien against the 
property for the sum of $24,000, the alleged cost of the razing of the 
structure, and thereafter sought to enforce said lien. 

On July 14, 1958 a preliminary injunction was granted in this ac- 
tion. 

P contends Ds acted in violation of existing statutes (D. C. Code 
5-501 et seq.) in that they failed to cause a survey to be made ( §5-502) 
and failed to give P a reasonable opportunity to raze the structure as 
contemplated by 85-501 and that the alleged cost of razing by the Dis- 
trict of Columbia is unreasonable and excessive. 

P asks judgment: 

1. Declaring that the cost of the razing of P’s structure should be 
paid by Ds and/or that no valid lien exists against the realty for the cost 
thereof. 

2. Restraining Ds permanently from placing a lien for the cost of 


said razing against the fund in the Registry of the Court (in lieu of the 
property). 
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3. Damages. 
[Note: The amended complaint asks a money judgment for pemeee 
in the amount of $24,000. 
Counsel for P seeks to amend to assert a claim for 995, 000 
damages, alleging that after the fire the value of the structure 
was $75,000; that most of the damage was to the southern part 
of the structure; that it was not necessary in the public interest 


to raze the entire building, and that P was damaged i in the 
amount of $75,000 by D's wrongful removal of the structure. 
DS DO NOT CONSENT TO SUCH AMENDMENT]. | 


DEFENDANT Commissioners assert that P was dupected to start 
operations not later than 12 o'clock noon on March 11, 1958 and to con- 
tinuously and expeditiously carry the work to completion; that P failed 
to employ sufficient labor and proper equipment to remove the danger- 
ous structure and the Director of Inspections, deeming that the public 
safety required it, entered upon the premises with the necessary work- 
men and equipment and removed the unsafe structure ata cost to the Dis- 
trict of Columbia of $24,000. | 

D Commissioners contend: | 

1. That they ordered the razing of the building by A& A in full 
compliance with the terms of §5- 501. | 

2. The amended complaint fails to state a claim upon which relief 
can be granted, in that Ps have expended no monies for the razing of their 
building and therefore have no claim for liquidated or unliquidated damages. 

3. Ps have never filed with the Commissioners the required statu- 
tory notice (D. C. Code §12- 208) of any claim for unliquidated damages 
and are therefore foreclosed from claiming any damages. | 

Ds deny that P is entitled to any of the relief prayed. 
COUNTERCLAIM: Commissioners vs Cooperative | 

Ds counterclaim against tbe P for $24,000, the cost of razing the 


structure, with interest at 10%" and costs. | 


—=———— 
§5-504 D. C. Code. 


ANSWER TO COUNTERCLAIM: 

P denies that it is indebted to Ds in any amount on the basis of the 
facts alleged as to the principal action. 
INTERVENING PETITION: 

Intervening Ps, Brown and Paulson contend that they have a lien 
against the $25.000 sum in the Registry of the Court in the amount of 
$21,691.52, with interest at 6% from Oct. 13, 1959, the amount remain- 
ing due and unpaid on the promissory note secured by a first deed of 
trust on the property involved. 

Intervenors claim that the alleged lien of the District government 
against said fund is invalid for the reasons set forth by Ps, and that the 
alleged lien is void and invalid so far as intervenors are concerned. 

Intervenors ask judgment for the balance due them on said deed of 
trust note and declaring that they have priority over the claims of either 
P or Ds to the sum now in the Registry. 

ANSWER TO INTERVENING PETITION: 

Ds contend that the intervenors' complaint fails to state a claim 
upon which relief can be granted in that Ds’ expenditure of public funds 
to protect the public enhanced the value of the property on which inter- 
venors held the deed of trust. 

Ds deny that intervenors have a first lien against the realty (or the 
sum in the Registry in lieu thereof) or that any such lien is entitled to 
priority of payment. 

Ds assert that pursuant to the provisions of 85-503 D. C. Code they 
are entitled to a statutory lien in the amount of $24,000 with interest at 
10% against the $25,000 on deposit with the court, and by reason of the 
expenditures from public funds in the amount of $24,000, they are en- 
titled to an equitable lien against the money on deposit. 


x 
From second trust holders who became first trust holders upon 
sale of the realty after the fire. 
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REQUEST FOR LEAVE TO FILE CROSSCLAIM: 
P cooperative requests leave to file a crossclaim against the in- 


tervenors Brown and Paulson for damages, contending that P purchased 
the realty from intervenors; that intervenors constituted the control, 
management and direction of the first Board of Directors of P and se- 
lected the managing agent; that the intervenors or managing apent failed 
to insure the property for the full amount of the indebtedness on the prop- 
erty, and if any deficiencies occur they should be borne by the interven- 
ors, who have recovered all or substantially all of their investment in 
the premises and will sustain no further economic loss. P seeks to ob- 
tain a judgment against intervenors: | 

1. Declaring said intervenors' alleged lien against the fund in the 
Registry to be null and void; | 

2. Declaring that P is not indebted to intervenors for any amount 
for the alleged balance due under the deed of trust note. ! 

INTERVENORS DO NOT CONSENT TO SUCH CROSSCLAIM LAIM 
STIPULATIONS: | 

Facts under "UNDISPUTED FACTS" | 

It is stipulated the following may be admitted without formal proof 


of authenticity, subject to all other objections: 


Records of District Title Insurance Company 
Certified copies of any recorded deeds, or the originals thereof. 
P's PT Exhibit # 1 -- Notice of Special Assessment 


# 2 -- "Proposal to Raze Building" to O. K. 
Wrecking Co. | 


#3 to 12 inclusive -- photographs | 


#13 -- Copy of letter dated Mar. 10, 1958 from 
Dept. of Licenses and Inspections to P 


#14 -- Letter dated Mar. 12, 1958 from Dept. of 
Licenses and Inspections to Robertson and 
Roundtree | 


D District of Columbia's PT Exhibits: 


#1 -- All photographs contained in folder identified as | 
PT Exhibit #1 
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Voucher for payment of $24,000 to A & A Wrecking Co. 
Order Awarding Contract to A & A Wrecking Co. 
Proposal for Wrecking dated Mar. 10, 1958 
Bid of A & A Wrecking Co. 
Tabulation of bids included in Memorandum dated Mar. 
18, 1958 identified as D's PT Exhibit #6 

Intervenor’s PT Exhibit #1 -- Deed of Trust Aug. 26, 1949 to secure 

Bernard S. Brown, et al. 

It is stipulated that Frederick J. Clark and Walter N. Tobriner, 
Commissioners of the District of Columbia are substituted as party de- 
fendants in lieu of David B. Karrick and Alvin C. Welling, and that if 
there is a change of commissioners as of the time of trial the new com- 
missioners shall be substituted as party defendants. 

All parties agree that there will be no question raised as to the pro- 
priety of the parties named plaintiff and defendant and intervenor. 

Counsel agree to exchange, within 30 days, the names and address- 
es of all witnesses known to them, including experts, if any, filing a list 
with the Clerk of the Court, and if they learn of any additional witnesses 
prior to trial to exchange their names and addresses promptly. 

The Examiner has requested counsel to appear at trial with the 
maximum amount of authority to settle this case which will be allowed 
them by their principals. 

TRIAL COUNSEL: Plaintiff -- Julius W. Robertson 


Defendant District of Columbia -- Lyman J. Umstead 
Intervenors -- Herman Miller 


/s/ Elizabeth Bunten 
Assistant Pretrial Examiner 


ATTORNEYS: 
/s/ Dovey J. Roundtree, Plaintiff 
/s/ Lyman J. Umstead, Defendant District of Columbia 


/s/ Herman Miller, Intervenors 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


THE 2501-03 FOURTEENTH STREET, N.W., ) | 
CO-OPERATIVE ASSOCIATION, ) | 
Plaintiff | 


BERNARD S. BROWN, 
Intervenor Plaintiff 


AARON S. PAULSON, 
Intervenor Plaintiff 


) 

) 

) 

) 

) 

) | 
vs. Civil Action 664-58 
WALTER N. TOBRINER, JOHN B. DUNCAN, ) | 
FREDERICK J, CLARKE, Constituting the 

) 
) 
) 


Board of Commissioners of the District of 
Columbia, 


Defendant. 


Washington, D. C. 
November 2, 1961 


The above-entitled cause came on for hearing before the HONOR- 
ABLE LUTHER W. YOUNGDABL, United States District Judge, at 10:05 
| 


o'clock a.m. 


* * x | 


THE COURT: * * * | 

I take it from reading the pre-trial statement that the two issues 

involved here, first, whether the District of Columbia was correct 
in revoking the permit that had been given to a previous company for de- 
molishing this building that had been partially destroyed by fire and carry- 
ing on the work, on the ground that it was necessary in the public safety, 
which is disputed by the plaintiff, plaintiff contending that the permit was 
wrongfully revoked and that the company which had been given the first 
permit was ready with the proper equipment to do the work and therefore 
plaintiff is entitled to recover the sum of money that is now held in es- 
crow here; and, the second issue involves the issue between the inter- 
venors and the other parties as to whether the intervenors are not entitled 
to this fund on the ground that it constitutes a first lien on the property. 

Am I correct in briefly stating the issues involved here? 
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MR. MILLER: That’s right, Your Honor. 

“= * = = * 

THE COURT: The District of Columbia disputes the contention of 
the intervenors and says under the law you come in as a first lienor. 

MR. UMSTEAD: Both on the feature of the statute and on the quan- 
tum meruit approach. 

* * * 
MRS. LOUISE BROWN 
called as a witness on behalf of the plaintiff and, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. ROBERTSON: 

Q. Mrs. Brown, you will have to speak up loud and clear so His 
Honor and the reporter can hear you. 

Give us your name, please. A. Louise Brown. 

Q What is your present address? A. 1720 Ninth Street, North- 
west. 

x * * * * 

Q Mrs. Brown, did there come a time when you were associated 
or living at 2501 Fourteenth Street, Northwest? A. I didn't understand 
you. 

Q. Very well. Did you ever live at 2501 Fourteenth Street, North- 

west? A. I lived at 2503 Fourteenth Street, apartment six. 

Q. Is that a part of the cooperative development 2501-03? A. It 
is the second section. 

Q. They are both connected in adjoining building? A. That's 
right. 

Q. When did you move there? A. First day of January 1950. 


Q. Were you'purchasing an apartment? A. Yes, I was. 


Q. What was the price of your apartment? A. At this moment 
I couldn't tell you the exact price. 
Q. Approximately. A. I think it was $8,000. 
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Q. And did you get a certificate of ownership for perpetual occu- 
pancy? A. I never did. It was always a bone of contention. | 

Q. That was the way in which these apartments were bought; is 
that right? A. That's right, we were supposed to have gotten it. 

Q. From whom did you purchase your apartment? A. Froma 
lawyer named Mr. Harry O. Lopatin. 

THE COURT: I didn't hear that name. 

THE WITNESS: Harry O. Lopatin. 

THE COURT: I see. ! 

THE WITNESS: On Vermont Avenue. He was connected with J. 
Dallas Grady, real estate. | 

MR. UMSTEAD: Your Honor, did you hear the last statement? He 
was an attorney for Paulson and Brown. 

THE COURT: He was an attorney for Paulson and Brown? 

THE WITNESS: Well, he represented them. He did all the trans- 


actions for them. 
BY MR. ROBERTSON: 
Q. He did all the transactions for J. Dallas Grady, didn't he? 
A. I don't know the connection with J. Dallas Grady, all I know we signed 
papers with Mr. Lopatin. | 
Q. In whose office? A. In Mr. J. Dallas Grady's office. 
Q. On Vermont Avenue? A. Yes. 
* * * * * 
Q. Did you have an election of officers at that meeting? A. No, 
we didn't. We discussed the Co-op and the position of the Co-op and I 
think it was the second meeting at my apartment that we elected officers, 
but Mr. Paulson and Dr. Brown remained as members of the ‘Board. 
Q. They were members of the Board of Directors? A. That's 
right. 


Q. Who were elected officers at this initial meeting after you moved 
in? A. Mr. Jack Montgomery. | 
Q. He was president? A. Yes. 
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Q. Who was secretary, if you recall? A. I think her name was 
Mrs. House or Miss House. She's not one of the members at present. 

Q. Isee. Did there come a time when you were elected president? 

x x = x * 
A. Iwas elected president, I guess, about a year before the fire, 
I think, Iam not certain. 

x x x * * 

Q. All right.’ Now, to whom did you make your payments? A. We 
first started making payments to Temple Realty, and we found some dis- 
crepancies in the way they were managing the property and later it was 
taken over by Mr. Dallas Grady. 

Q. J. Dallas Grady? A. Yes, but I wasn't an officer of the Board 
or a member of the Board at the time when the transaction was made. It 
was through a suggestion of Mr. Paulson, who was then a member of the 
Board. 


= = x * * 


Q. Now, after you made the change to J. Dallas Grady, the pay- 
ments were made there? A. That's right. 

Q. Ali right.. How often did you have meetings of the Co-operative 
members? A. We tried to have a meeting at least every quarter un- 


less something came up that required our immediate attention. 

Q Isee. Then you had no management difficulties of any moment 
after you went to J. Dallas Grady? A. Occasionally there was a little 
disagreement between the management and the Co-Op members. 

x * * * * 

Q. Did you, as a result of that call, go down to talk to the Building 
Inspector, or did he come to see you? A. I did. I went down. 

Q. To the District Building? A. I went down to the premises at 
the site of the fire. 

Q. He met you at the premises? A. That's right. 

Q. Did he give you his name? A. (No reply). 

Q. Do you recall? A. At this moment I couldn't tell you. 
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Q. That was not Mr. Betts, was it? A. If he was the gentleman 
that drives a Chrysler car, I remember that because we sat in his car 
for quite some time. | 

Q. You satinhiscar? A. Yes, and talked. : 

Q. All right. Now, as a result of that conversation with him, can 
you fix a date, would that be March 8th? A. That's true. 

Q. Did you do anything? A. We left his car and I met two of my 
other Co-Op members, Mrs. Wood and Mrs. Dodson, and we walked over 
to the drugstore and that's when I put in a call for Mr. Paulson, because 

they were holders of the second trust and we had to collaborate. 

* * * * * | 

Q. Allright. What did you see in company with this official from 
the District of Columbia? A. We saw that the wall had bulged a little 
and that they were afraid that it might come down. | 

Q. Did you receive any instructions at that time in: what to do with 
regard to what to do with the building, verbal instructions? A. They 
made the suggestion that I should go call a wrecking company and they sug- 
gested Ace and A. & A. In the meantime I did make the call to them to see 
what it would cost and I discussed it with the man, approximately what the 
cost would be for that side and while we were doing this I called Mr. Paul- 


son and I also called his lawyer, whose name I don't know, and I also talk- 
ed to Mr. Grady. They advised not to try -- 


* * * * * 


MR. ROBERTSON: If Your Honor please, I would like to read the 
letter into the record. It reads as follows: | 
"Government of the District of Columbia, Department of 
Licenses and Inspections. March 10, 1958. | 
"Co-Operative Association care of Temple Realty Company, 
1103 K Street, Northwest. | 
"Re: Premises 2105-03 Fourteenth Street, Northwest, Lot 
807, Square 2866. | 
"Gentlemen: An inspection made this date of the referenced 


| 
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"premises, by representatives of this Department, shows that the 
west and south exterior walls of the building are in a condition 
dangerous to life and limb, and subject to immediate collapse. The 
wooden floor joists, as well as the interior wooden partitions in 
many locations, have collapsed and in other locations are in such 
condition as they may immediately fall. 

"Section 1, Article 101-05, Removal of Dangerous or Unsafe 
Building, (Act of March 1, 1899, 30 Stat. 923; Amended April 5, 
1935, 49 Stat. Part 1, 105), of the Building Code of the District of 
Columbia, is quoted for your information and is as follows: 

** ‘If in the! District of Columbia any building or part of a build- 
ing, staging or other structure, or anything attached to or connected 
with any building or other structure or excavation, shall, from any 
cause, be reported unsafe, the Inspector of Buildings shall examine 
such structure or excavation, and if, in his opinion, the same be un- 
safe, he shall immediately notify the owner, agent, or other persons 


having an interest in said structure or excavation, to cause the same 
to be made safe and secure, or that the same be removed, as may be 
necessary. The person or persons so notified shall be allowed until 


twelve o'clock noon of the day following the service of such notice 
in which to commence the securing or removal of the same; and he 
or they shall employ sufficient labor to remove or secure the said 
building or excavation as expeditiously as can be done; provided, 
however, that in a case where the public safety requires immediate 
action the Inspector of Buildings may enter upon the premises, with 
such workmen or assistance as may be necessary, and cause the 
said unsafe structure or excavation to be shored up, taken down, or 
otherwise secured without delay, and a proper fence or boarding to 
be put up for the protection of passers-by." 

“Accordingly, you are hereby directed to raze the building to 
make it safe. Operations shall start not later than twelve noon, 
March 11, 1958, and shall be continuously and expeditiously carried 
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"to completion. In the event you fail to comply with this order, the 
District of Columbia will immediately enter the premises and raze 
said building. The cost of razing the building will be assessed 
against the property as provided in the aforementioned Act. 
"Very truly yours, Julian E. Betts, Chief, Field Inspection Branch." 
BY MR, ROBERTSON: | 
Q. Now, Mrs. Brown, after you received this letter, did | you com- 
mence to raze the building or take steps to proceed expeditiously to make 
it safe? A. After I received the notice? 
Q. Yes. A. Icalled you. You informed me that you had made ar- 


rangements for the building to be razed with, I think, O.K. Wrecking Company. 
| 


* * * * * 


MR. ROBERTSON: If Your Honor please, I would like to read into 
the record Plaintiff's Exhibit No. 2, a letter from the Department of Li- 
censes and Inspections. 
"March 12, 1958. 
"Robertson and Roundtree, 1808 11th Street, Northwest, Washington,D.C. 
"Re: Premises 2501-03 Fourteenth Street, Northwest. 
"Registered Mail. 
"Gentlemen: This letter will confirm the telephone conversation 
at 9:25 a.m., this date, between your Mr. Robertson and the under- 
signed, in which he was advised that Building Permit No. B-32492, 
dated March 11, 1958, to raze the dangerous and unsafe buildings 
located at the referenced premises is hereby canceled for failure 
to proceed in a diligent manner and to continuously and expeditiously 
raze said structures in accordance with the application for said per- 


mit. | 
"Accordingly, you are requested to return your copy of the 
building permit and the necessary action will be taken by this De- 
partment to make the maximum refund possible. | 
"Very truly yours, Julian E. Betts, Chief Field Inspection Branch." 


* * * * * 
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CROSS EXAMINATION 
BY MR. UMSTEAD: 

Q. May it please the Court: 

Mrs. Brown, you indicated that you were the manager of this Co- 
Operative; is that correct? A. I am not the manager, I was the president. 

Q. You were the president. Well, in the role of president you were 
asked to take some action concerning these unsafe walls? A. Yes. 

Q. And did you not at that time indicate, when you were initially so 
advised, did you not indicate that you would have to get some authority 
from someone else?) A. I told you I had to have a meeting with the Co- 

Op, my Board of Directors. 

x x * * * 

Q. And you indicated that you had sought other estimates for this 
job, as to what it would cost you? A. To raze it? 

Q. Yes. A. Oh, yes, we had several. 

Q. And what were the prices quoted to you by the other wrecking 
companies? A. Well, one was $18,500 and the other one, I think was 
$19,500. 

Q. And who were they? A. I couldn't tell you the names of them. 
They were in Mr. Dallas Grady's office. 

Q. Did you ever consult with Mr. Paulson, following this notifica- 
tion to you? A. To my mind I can’t remember how and when we talked. 
I remember we talked before we had the meeting and I am sure we talked 
all along, but I can't pinpoint it as to dates. 

Q. But, at least it was before you took out the permit to raze the 

building? A. If I remember correctly, Dr. Paulson was with us 
before we went to the District Building, and he can bear witness that there 
was several other bids because the gentlemen were in Mr. Dallas Grady's 
office with Mr. Paulson, myself and my lawyer. 

Q. So he, then, was aware of the fact that Reverend Tyree, through 
the O. K. Wrecking Company, had this contract for $13,500? A. Yes, 
and he was complying with the District command. 
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| 

@. He was complying? He, too, had been notified of this situation, 
had he not? <A. He knew about it, that was a stipulation of his contract, 
that he would start work by a certain time. 

@. Iam sorry, you misunderstood me. What Iam saying, Mr. 
Paulson also was notified by letter dated March 10, 1958, concerning the 
situation? A. I don't know. The only letters I know about were the one 
I received and the one my lawyers received. | 

Q. On Plaintiff's Exhibit No. 1, on the second sheet, do you see 
what is indicated there insofar as copies to certain persons are concerned? 
A. Yes, but I said I wasn't concerned with them. I didn't know whether 
they received them or not. 

Q. Did he indicate to you when you met him that he had in fact been 
notified? A. The only thing we discussed was getting a contract for 
razing the south wall. | 

Q. Did you call him or did he call you? A. We were in constant 
communication, I don't know who called who. | 


Q. What prompted you to call Mr. Paulson initially ? A. Well, 


we always were in communication. 
Q. Concerning what? A. Abandoning the Co-Op. 
| 
Q. He was a director then, still? A. He wasn'ta director but 


we also consulted him because he stood by. 
Q. I see. 
THE COURT: Did he own an apartment? 
THE WITNESS: No. 


* * * * * | 


THE WITNESS: He owned the second trust, we knew that. 
* * * * * | 
CROSS EXAMINATION | 

BY MR. MILLER: 
Q@. Mrs. Brown, I understood you to say that you became president 
in the last year before the fire? A. As near as I can remember, 


I don't know the exact dates now. | 


* * * 
| 
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Q. Now, in that first year, I understood you to say that Mr. Paul- 
son was a member of the Board of Directors? A. And Dr. Brown. 

Q. Was Dr. Brown there, too? A. Yes. 

Q. They attended meetings? A. Yes. 

Q. All of the meetings? A. Yes. 

Q. Did they continue to act as officers during the first year? 
A. They weren't officers the first year, they were members of the Board. 

Q. How about their wives? 


x x x 


A. No, only Dr. Paulson and Dr. Brown. 
x x x * * 

THE COURT: How long did they remain officers, from the time 
they organized in August 1949? 

THE WITNESS: Until we had our first meeting of all the occupants 
of the building, and I can't tell you exactly what month it was. I moved 

in in Jamuary. 

THE COURT: Was that 1950 sometime? 

THE WITNESS: Yes. 

THE COURT:' They remained officers, then, for about a half year, 
would that be it? 

THE WITNESS: Almost a year, yes. 

THE COURT: Almost a year they remained officers? 

THE WITNESS: Yes. 

BY MR. MILLER: 

Q. When did they cease to be members of the Board of Directors? 
A. I can't tell you how long. Dr. Brown got off the Board first, and what- 
ever year that was,’ just before I took over as president, Dr. Paulson was 
there from the Board and we added another of the occupants, a Co-Op mem- 
ber to the Board. Now, the years, I can't tell you the dates. 


Q. Would you say, as far as you can remember, that when you first 
became a member of the Board of Directors that Mr. Paulson still was a 
member of the Board of Directors? A. Yes. 
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Q. But you don't know when he resigned? A. I can't tell you. I 
know the fire was '58, almost before then I can hardly remember any detail. 
Q. During the first year that he was a member of the Board of Di- 
rectors, that you knew about, do you know whether the Association 
carried fire insurance for the second trust? A. Let's see if I can re- 
member. We had so much trouble when we first went in that building, the 
roof went bad, the heating plant went bad, Dr. Paulson got a heating plant 
installed in there and that wasn't sufficient. We had to pay for that then 
we had to pay for another one. The first two years we were there, so far 
as looking into the actual details of the Co-Op, we were too busy trying 
to make the place warm or safe, you know, have the roof fixed. 


* * * * * | 


Q. Do you know how much funds the corporation had to buy fire in- 


surance? A. May I say this: When I took over as president of the Board 
of Directors, I had just come back on the Board. A whole lot of things that 
had been done when Dr. Paulson and Mr. Willy Simms was president that 
didn't meet with the approval of the Co-Op, such as transfer of the man- 
agement to Mr. Dallas Grady, and we could never get any information from 
Mr. Dallas Grady as to the finances. We got a statement once a month and 
everything we asked on that list they had a pat answer for, that we got no- 
where fast. | 
That prompted me to get permission from my Board of|Directors 
to get legal counsel to delve into the affairs of this Co-Op. 


* * * * * | 


Q. All right. Now, whenever there was anything to be done by the 
Co-Operative that required extra money an assessment was levied against 
the members, was it not? A. No, they had to consult Dr. Paulson. 

Q. Well, when you put in the new heating plant, did you assess the 
members? A. When the new heating plant went in, we raised our rent 
from on my side $80 to $87.70. What, exactly, they added to the other 
side, I can't tell you, but it was above what they started out deena 

Q. Everybody had to pay extra money than what they were supposed 


to? A. In order to pay for the heating plant. 

Q. When the heating plant was paid for, it dropped back? A. No, 
Dr. Paulson and Dr. Brown got the money. 

x * * * * 

Q. Didn't the Co-Operative pay Mr. Grady a management fee for 
doing this work? A. Yes. Look, our Co-Op was not run like a Co-Op 
really should have been, like bills coming to me and I authorize Grady to 
pay them. Grady got! the bills and let the contract. He did everything. 

Q. What compensation did the company or the Co-Op pay Grady to 
act as manager? A. If Iam not mistaken, either three per cent or five 
per cent. 

Q. Was that three per cent or five per cent of the total collections 
he made from all the members? A. Yes. 

Q. Then he was supposed to take care of paying the first trust? 

A. That's right. 

Q. Paying the taxes? A. Yes. 

Q. Seeing that the heat was furnished? A. Oh, yes. 

Q How about the janitor services? A. He paid that. 

Q In other words, he was supposed -- A. He was manager. 


= x x * * 


Q. Let me ask you whether you made any investigation about ade- 


quate fire insurance on the building. A. The only conversation I had 
about the fire insurance on the building, I called down -- the lady's name 
slips me at the moment, to see how, you know, what was going to happen, 


but as far as the amount of the insurance, we could not ascertain that be- 
cause we never would receive any pertinent information concerning the 
Co-Op. I have asked many times. 

Q. Who did you ask? A. The girl in Grady's office. 

Q. And she gave you no reply? A. She gave mea reply such as, 
her answer was, Dr. Paulson will straighten that out. 


* * x * * 


Q. Now, you got insurance back from the holders of the first trust, 
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the Perpetual, in the sum of $12,000 or $14,000? <A. The aa figures 
I can't give you. You would have to ask the lawyers. 
Q. Did you use any of that money to pay off anything on the second 
trust? A. Paid all the bills outstanding against the Co-Op. 
Q. Allthe bills? A. Yes, there were plenty of bills left that had 
to be paid even from the first fire. | 


Q. My question was, did you pay any of it to Dr. Brown or Mr. 
Paulson on the second trust? A. No. | 

Q. Did you pay the full amount of that money on these bills that you 
just mentioned? A. Yes. I can't tell you exactly how much because it 


was a considerable sum. 


* * * * 


REDIRECT EXAMINATION 
BY MR. ROBERTSON: 

Q. I would like to ask just this question: Mrs. Brown, when you 
took over as president of the Co-Op, are you able to tell us whether or 
not you had any excess cash on hand? A. No. As far as we are con- 
cerned, anything that we had to do, if it required a large sum of money, 
it had to be -- any orders we made were superseded by Dr. Paulson. 

* * * * * | 

Q. Did you have a petty cash fund? A. No. | 

Q. When the Co-Op wanted to get a new minute book --| 
financed it out of our pocket. | 

. You collected together and put the money out? =A. | 

. There were no salaries for any officers were there? A. No. 

. The secretary didn't get anything? A. No. | 
. So you had no money? A. No. 

RECROSS EXAMINATION 

BY MR. UMSTEAD: | 

Q. Mrs. Brown, in that connection, do I understand you to indicate 
that there were some months that were lean, when they didn't get what 


was due them and some months it was more than ample and then they got 


more? A. They got all of it. 

Q. Even though there was a provision in the deed of trust that they 
get a fixed amount each month? A. That's right. 

Q. And they did that in their own discretion; is that right? A. Yes. 


x x * * * 


Washington, D. C. 
November 3, 1961. 


x = * * 
JOSEPH J. ILGENFRITZ 
called as 2 witness on behalf of the Government and, having been first 
duly sworn, ds examined and testified as follows: 
=x x x * 
DIRECT EXAMINATION 
BY MR. UMSTEAD: 
Q Will you give your full name, sir? A. Joseph John Ilgenfritz. 
Q And your occupation? A. Director, Department of Licenses 
and Inspections. 
THE COURT: That is kind of a long name. You will have to spell it. 
THE WITNESS: I-1-g-e-n-f-r-i-t-z. 
THE COURT: All right. 
THE WITNESS: Director of Department of Licenses and Inspections, 
District Government. 
BY MR. UMSTEAD: 
Q. And you are an engineer by profession, sir? A. Yes, sir. 
Q. What is your educational background? A. Graduate Civil En- 
gineer, Virginia Polytechnic Institute. 


Q For how many years have you been engaged in the engineering 
practice? A. Thirty-three. 

Q. Following the fire at 2501-03 Fourteenth Street, Mr. Ilgenfritz, 
on March 7, 1958, did you have occasion thereafter to go to the scene? 

A. Yes, sir, I did. 


* * * * * 


Q. In any event, you had occasion to go -- A. I went onthe 
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morning of March 10, 1958. 
Q. Will you tell the Court what you observed on the scene and who 
accompanied you? A. I was accompanied by my Deputy, the Chief of 


my Construction Section, and his assistant. Already on the job were a 
building inspector assigned to that section and his chief. When I arrived 
I found that the streets had been roped off, it was a five- story brick build- 
ing, wood joists construction, wall-bearing type. The south wall was bad- 
ly bulged. The west wall was in bad shape. A great deal of the interior 
had been burned out, the floor joists and partitions. Some of the interior 
had not been burned that way but there was a possibility, in our opin- 
ion, that it could crash at any time. 
The rear east wall in the court had already, in great portions, col- 
lapsed. 
* * * * * 
Q. Did you reach a conclusion or form an opinion on the scene at 
that time? A. Yes, sir. | 
Q. What conclusion or opinion did you reach? A. this build- 


ing was imminently dangerous in its present state. 

Q. Any other conclusion which you reached insofar as what might 
be done? A. And that the only way to correct this situation was to de- 
molish the building. | 

Q. And did you undertake to notify anyone concerning that situation? 
A. Yes, sir. 

Q. There has been placed in evidence Plaintiff's Exhibit No. l1,a 
letter dated March 10, 1958, and I ask you, is this what occurred follow- 
ing the inspection on the scene? A. Yes, sir, this is the order that was 
sent. | 
Q. Mr. Ilgenfritz, you mentioned particularly the south wall, the 
west wall, certain areas of collapse. Why wasn't it possible just to take 
those two walls down, in your engineering opinion? A. The engineering 
situation of a building is that it is tied together by all its component parts 
structurally. You cannot logically remove certain of those structural 
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parts and leave the rest standing. There was one other factor that great- 


ly concerned us at this time. If you remember, this was the month of 
March, a month of high winds, something we are always fearful of, in a 
building of this type that is partly destroyed. 

Also, at that time there was pending a snowstorm and, as a matter 
of fact, that snowstorm did hit the following week. All of these things 
added up to make this a very hazardous situation. 

Q. Now, Mr. Igenfritz, would you tell His Honor the street, if it 
did face a street, that south wall faced? A. I don't know that I followed 
your question. 

Q. What streets did the south and west walls of this building face? 

A. The south wall faced Clifton Street, Northwest, and the west 
wall faced Fourteenth Street, Northwest. 

Q. Was it your opinion if there was a collapse, either or both of 
these walls could have gone into Fourteenth Street and Clifton Street, re- 
spectively? A. That is correct, sir. 

Q. Would you care to explain further concerning lateral and ver- 
tical stresses and strains insofar as the tie-in was concerned? You in- 
dicated a conclusion with respect to the fact that a building ties in all 
around, but could you go into a little more detail than that? A. Well, 
in this type of building the walls are your main -- what we call the wall- 
bearing building, the walls are the main supporting elements of the build- 
ing. Any failure in them, anything can happen. Plus the fact that a build- 
ing is tied together in such a way by the structural members that the 
failure of any of these component parts can very readily pull down the 
remaining part of the building even though it may be in relatively good 
shape. 

Q. Well, if, in fact, you had ordered the taking down of the south 
and west walls only, would you not then have had two free-standing walls, 
namely the north and east with no tie-in to walls or inside structure? 

A. That is correct. 


* * 
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MR. UMSTEAD: Your Honor, at this point, if I may make a state- 
ment aside -- in the pre-trial statement it is conceded in the undisputed 
facts that permit was issued to O. K. Wrecking Company on the 11th, that 
that was canceled at a given time on the 12th and that a permit to A. & A. 


: : | 
was issued thereafter. However, there was some question concerning 


that yesterday so that is the reason for my going into it now. | 
THE COURT: It was canceled 9:35 a.m., on March 12. : 
MR, UMSTEAD: Yes. | 
THE COURT: No question about that, it was stipulated at pre-trial. 
Put the statement right in the record that on March litha permit was is- 


sued for the razing of said building by O. K. Wrecking Company under con- 
tract between O.K. and the Co-Operative at or prior to 9:35 a,m., on March 
12, 1958, the District Government canceled the permit to the O. K. Wreck- 
ing Company. 

MR. UMSTEAD: And thereafter -- 

THE COURT: Prior to 9:40 a.m., March 12, 1958, the District Gov- 
ernment issued a permit to the A. & A. Wrecking Company to raze the 
building, pursuant to contract between the District of Columbia Govern- 


ment and the A. & A. Wrecking Company. 
* * * * 
BY MR. UMSTEAD: | 
Q. Do you know, sir, whether or not the District of Columbia took 
bids from a number of wrecking companies before issuing the contract to 
the A. & A.? | 
* * * * * 
THE WITNESS: We received verbal bids from seven wrecking com- 
panies. The low bid of those being $24,000, which was the bid we accepted, 
A. & A. Wrecking Company. 
BY MR. UMSTEAD: 
Q. What were the other bids? A. Each one, you wish to know? 
Q. Yes. A. Ace Wrecking Company, $28,500. ABCD Wrecking 
Company, $27,000. General Wrecking Company, no bid. Arrow Wrecking 
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Company. $29.000. Cornell Wrecking Company, $29,500. Baker-Hutchin- 
son Wrecking Company, $27,500. 

Q. Now, Mr. Dgenfritz, we know as a fact that the A. & A. Wreck- 
ing Company was awarded the contract on the 12th. Tell me, sir, whether 
or not the District of Columbia, through your Department, expended the 
sum of $24,000 for this work. A. Yes, we did. 

x x x * 
CROSS EXAMINATION 
BY MR. HARRISON: 


x x x * * 


THE COURT: I would like to have you explain, as long as counsel 
opened the door and ask you the question, what you actually based your 
revocation of permit upon, more in detail and specifically. 

THE WITNESS: The order had not been complied with, the order 
stated that work should be under way by 12 noon on the llth. Work was 


not under way to any substantial extent. There was no equipment on the 
job and no indications that it would be there in the near future. 


= = x * * 


BY MR. HARRISON: 
= = * * * 

Q So when you say both, you were also meaning you felt rather 
that he didn’t have sufficient labor and wasn't proceeding expeditiously 
and also in the last paragraph of that same section, you felt that there 
was imminent public danger? A. That's right. 

THE COURT: Well, was it only the question of labor or was there 
equipment involved? 

THE WITNESS: Yes, sir, equipment was a big thing. 

THE COURT: His question related only to labor; counsel's question. 

THE WITNESS: Well, there wasn't enough labor, either. 

* * * * * 
BY MR. HARRISON: 
Q. Do you recall when this building was finally demolished? 
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THE COURT: You say when it was? 
BY MR. HARRISON: 
Q. When it was finally or completely razed? 
THE COURT: Is there any question about that? 
MR. HARRISON: There is a question in my mind because I don't 
know when it was completed. 
THE COURT: You don't know when it was completed? 
MR. HARRISON: No, I don't. | 
MR. UMSTEAD: The record indicates that on March 28, the project 
was approximately 100 per cent completed except in regard to regrading 
and general cleanup. The area is now considered to be 100 per cent safe. 
THE COURT: March 28th is the date. | 
* * * * 
CROSS EXAMINATION 
BY MR. MILLER: 
* * * *x * | 
Q. Mr. Umstead said those bids were procured on March 10, as I 
understand it. Do you know why you started to take bids from other com- 
panies that had nothing to do with the owners of the building? | A. Yes, 
sir, I do. | 
Q. Why? A. Because from the time this fire, on the 7th, 8th, the 
9th my staff was having trouble finding anyone with responsibility to get 
this work done. It was a very difficult thing. We anticipated trouble and 
we were preparing for it because we, as I have stated before, we were 
very concerned about this building, that it should come down rapidly, and 


we were preparing for it. 
* * * * *x 


Q. Now, how many men were reported on this job to you as of 
March 10 or 11 of the O. K. Wrecking Company? A. About seven men, 
about two or three with hand-shovels, two or three picks and a piece of 


rope were reported to me. 
Q. Now, this is in your notes? A. Yes, sir. 
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Q. Do you know anything about a crane being there? A. A crane 


showed up on the -- Mr. Tyree was having great difficulty getting a crane 


and he kept saying it was coming, it was coming, but it didn't arrive by 
9:30 on the morning of the 12th, which was well after the time limit of the 
permit. and we canceled the permit. It seems to me, from my memory, 
that a crane for Mr. Tyree did arrive on the 12th, some time after noon. 

Q. Not before,you canceled the permit? A. Oh, no. 

Q. You started to mention, in your direct examination, something 
about somebody being there at 7:30 of the 12th and you were cut off. You 
said you gave him until 7:30 the 12th, did you say that? A. Yes, he in- 
dicated that he would have a crane there by 7:30 on the 12th. He indicated 
that to my staff. 

THE COURT: Seven-thirty in the morning? 

THE WITNESS: Seven-thirty in the morning of the 12th. 

BY MR. MILLER: 

Q. Did you get a report whether there was such a crane there by 
that time? A. I got a report there was not. 

Q. You said there were seven men and how many shovels? A. The 
report that I received, if my recollection is correct, two or three hand 
shovels, two or three picks and a piece of rope. 

Q. All right. Now, in your opinion, how many men would constitute 
sufficient labor on this particular work? A. The important thing was 
not the men, the important thing was the piece of equipment sufficient to 
get to the top of this building, pick it off piece by piece and not throw the 
walls down. 

Q. Could that have been done manually, by hand, rather than with 
equipment? A. No, sir, the building was not safe to be in and do that 
kind of work. 

Q. You mean it would be necessary to have apparatus to take this 
off piece by piece without somebody being up there? A. That is correct. 

Q. How is that done? A. With a crane and clamshell. 


* * * * * 
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Q. The crane is not the only way this could have been demolished? 


A. It was, in my opinion, the only reasonable way it could be done quick- 
ly and safely. My duty was to protect the public. | 
* * * * 
RECROSS EXAMINATION 
BY MR. HARRISON: 
* * * * * | 
Q. And your testimony that you do not direct the organization how 
to remove a building, you are saying that you did not consider jit a part 
of your determination to cancel this contract that Reverend Tyree did not 
have a boom long enough to do what you thought should be done? A. No, 
you are not correct. Let's get it straight. I do not have the re- 
sponsibility to tell a contractor how to proceed, as long as he proceeds 
in a manner that I consider safe to the public, but in my opinion the only 
safe way to proceed on this particular job was with a crane coming in from 
the top and picking it off piece by piece. | 
Q. So, then, the answer to my question is, part of your Aetermina- 
tion in canceling the permit was the fact they did not have a crane with a 
long enough boom? A. WhenI canceled the permit he did not have any 


crane. 
* * * 


QUENTON DODSON 

called as a witness on behalf of the Plaintiffs and, having si first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION : 

BY MR. HARRISON: | 

Q. Sir, would you give your name and address, please? A. Quen- 
ton Dodson. | 
* * * * * | 

Q. Do you recall what type of equipment, if any, he had to work 
with? A. Well, I recall there was several men and truck and some tools 


on the truck. 
* 


CROSS EXAMINATION 
BY Me. MILLER: 


Q. Mr. Dodson, you were there on each of these days, yourself, 
and saw what was going on? A. Yes, I was. 

Q. Now, Mr. Tyree, when he was there, how many men did he have? 
A. I think it was seven, six or seven, eight, probably more. 

Q. You say he hadatruck there? A. Yes. 

Q. Did he have any other equipment there ? A. Well, I see 
some equipment on the truck, tow bars and ames like that. 


MR. MILLER: I would like to offer as Intervenor's Exhibit No. 1, 
the deed of trust that was marked at pre-trial. 


(Document referred to was marked Intervenor's 
Exhibit No. 1 for identification.) 
x * 


= * 


THE COURT: I will receive it. 


(Intervenor's Exhibit No. 1, heretofore marked 


for identification, was received in evidence.) 
x *x * 


AARON S. PAULSON 
Intervenor Plaintiff herein, called as a witness on his own behalf and, 
having been first duly sworn,was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. MILLER: 
Q. Now, what is your full name? A. Aaron A. Paulson. 
Q. Do you know Dr. Brown? A. Yes, Dr. Bernard S. Brown. 
Q. Are you'the Aaron S. Paulson that is the holder with him of the 
now existing first trust on this property? A. Yes, along with our wives. 
= * * * 


THE COURT: It is really a misnomer to say he holds a trust on 
the property. 

MR. MILLER: It has been substituted for the money. 

THE COURT: That's right. 

BY MR. MILLER: 

Q. How much is the amount, again? A. Twenty-one thousand, 
six hundred and some odd dollars. I don't recall the exact dollars. 

Q. If I gave you the stipulation that was entered into, would that 
help you to refresh your memory ? 

THE COURT: Put the stipulation in the record, if there is a stipulation. 

MR. MILLER: Your Honor, I think the stipulation is already in the 
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THE COURT: Then that takes care of it. What is the amount 
agreed upon? | 
MR. MILLER: The amount is $21,691.52 with interest at six per 
cent from October 13, 1959. 
MR, UMSTEAD: That was stipulated that that is what they claim. 
MR. MILLER: That's right. 
MR. UMSTEAD: Okay. 
MR, MILLER: I have no further questions, Your Honor. 
CROSS EXAMINATION 
BY MR. HARRISON: | 
Q. Dr. Paulson, when the Co-Op was first set up, is it ‘my under- 
standing that you and Audrey Brown signed on behalf of the Gestes 


A. Yes, sir. | 

Q. What? A. Yes, sir. | 

Q. And am I given to understand, then, that this stipuldtion or this 
insertion about insurance was supposed to be procured by you and Audrey 
Brown? A. Not necessarily, I wouldn't think so. In other words, we 
really started the corporation and after the apartments were sold to the 

137 individuals, they held an election and elected their own officers. 
Q. Well, then-- A. That was done very, very shortly after those 


papers were drawn. | 

Q. Then after you had this election of officers, do you; ‘recall who 
was the first president of this Co-Op? A. Yes,a aus by the 
name of Jack Montgomery. | 

Q. Did you explain to Jack Montgomery that it was incumbent upon 
him and the other members of the Co-Op to secure this insurance? 
A. I don't recall. | 

Q. Did you ever tell Louise Brown, when she became president, 
that it was incumbent upon them, as members of the Co-Op to secure 
insurance? A. No, I don't recall, but I do recall that we were always 


in a dilemma over finances, there was never enough finances. 
THE COURT: Always in a what? 
THE WITNESS: A dilemma over finances. 
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THE COURT: You executed this deed of trust in 1949? 

THE WITNESS: Yes, sir. 

THE COURT: | At no time until the fire in 1958 was that provision 
complied with, as far as getting insurance, was there? 


THE WITNESS: There must have been insurance. 

THE COURT: You didn't understand my question. 

THE WITNESS: Pardon me. 

THE COURT: At no time was the provision complied with to furnish 
$160,000 worth of insurance from 1949, at the execution of the second deed 
of trust, until the time of the fire? 

THE WITNESS: I really don’t know, sir. 

THE COURT: You don't know? 

THE WITNESS: That was eleven years ago. 

THE COURT: Then, for all it appears, as far as you know, they did 
comply with that provision? 

THE WITNESS: But, of course -- 

THE COURT: Is there any question of the fact they didn't, gentlemen? 

MR. MILLER: No question of the fact they did not. 

THE COURT: Your counsel informs me there was no question of the 
fact it was not complied with between 1949 and 1958. 

What I want to know is why you, as a holder of the second trust, didn't 
check into the situation and foreclose for violating the second trust. 

THE WITNESS: Well, there was always a management firm that 

looked after the property and we took it for granted, no doubt there 
was -- 

THE COURT: Do you think the management firm performed their 
services when they didn't check to see whether $149,000 of insurance 
wasn't furnished for a ten-year period on a property of this kind? 

THE WITNESS: Well, I can't answer that, Your Honor. 

THE COURT: You better get the management firm in here and find 
out why, if you are going to have any rights, if you claim any rights, Mr. 
Miller. 


Washington, D. C. 
November 9, 1961. 
EXCERPTS FROM PROCEEDINGS CONTINUED | 


* * * * * | 


i 


(Intervenor Plaintiffs' Exhibits Nos. 
2, 3, 4, and 5, heretofore marked for 


i 


identification, were received in 


evidence.) 
* + 
JULIAN E. BETTS | 
called as a witness on behalf of the Government and, having been first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. UMSTEAD: | 
Q. Will you please state your full name, Mr. Betts ? A, Julian 
E. Betts. | 
Q. And you are employed where, sir? A. Employed in 1958. 
Q. Where are you employed now, sir? A. Iam employed by the 
architect of the Capitol at the present time. | 
Q. In what capacity? A. Assistant Superintendent. | 
Q. And are you, sir, an engineer? A. Yes, sir. 
Q. And what educational background do you have? A. I have a BS 
Degree in CE from Alabama Polytechnic Institute, Hollman, Alabama. 
I have a professional license, a Civil Engineering Structural License in 
the District of Columbia. I have a professional license Civil Engineer in 
the State of Alabama. | 
Q. For how many years, sir, have you been practicing the profess- 
ion of engineering? A. I have been practicing Civil Engineering since 
approximately 1926. | 
Q. Were you, before your present employment, employed by the 
District of Columbia? A. Yes, sir. 
Q. In what department? A. Department of Licenses and Inspections. 
Q. What was your role there, sir? A. I was Chief Field Inspection, 
Field Branch. | 


* * * * * | 
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Q. Did you ever think, for a moment, that if this building was go- 
ing to be razed that only the south wall need be razed? A. It would have 
to, in my opinion of it, if you started razing it, you'd have to raze the 
whole building. 

Q. And in that connection, did you, sir, communicate with Miss 
Louise Brown by letter dated March 10, 1958? A. I will answer this 
way: That a letter was sent to the owners of record in which, from re- 
viewing the records, Miss Brown received a copy of that letter. 

Q. And do you recall who else was notified? A. We started not- 
ifying the owner of record, which at that time showed Temple Realty 

Company, showed, I believe, the Perpetual Savings & Loan Associ- 
ation as owners, 2s holders of the first mortgage, I believe a Dr. Paulson, 
Dr. Brown and the realty firm of J. Dallas Grady, I believe were in charge. 

= = x * *x 

Q. In that connection, sir, can you tell me, insofar as anything you 
reported is concerned, the situation with respect to what you did about 
the soliciting of any bids for this job, for this razing work? A. We gave 
the owners of record, which is provided by one means of removing a 
dangerous and unsafe building, until noon the next day to start razing this 
building, and based on that it became evident to us that maybe as we had 
a dangerous condition there, extremely dangerous condition, we did know 
the financial condition of the owners of the property, that we had to take 

precautions to protect the public, and as a means to take precautions 
to protect the public, in the event that the owner did not act promptly, we 
took bids. 

I called quite a few wrecking firms we dealt with in the past that 
had been able to do work quickly, promptly, and requested that they give 
us verbal bids up 'to, I believe, three-thirty p.m., I believe that shows in 
the record, on March the 11th, I believe. 

Q. And what was the result of these oral bids which you received? 
A. These oral bids were held in abeyance and each bidder was requested 


to confirm his bid in writing to be received by, I believe, noon the next 


day, and it was the idea to have a means in which the owner, if they did 
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not take action, we could take action and go ahead. | 
* * * * * 


Q. Mr. Betts, what, if any, consideration concerning equipment was 
involved in the determination? A. To successfully get the building down 
you would have to have a means of some type of machine that had some 
means of reaching the top of a building, taking the top of the building off 
a little at a time and lowering to the ground without causing it to be 


knocked across the street, and so forth and So on. 


* * *x * * | 


THE COURT: Well, let's get straight to it. It's your statement 
that the boom on the crane of the contractor to whom the permit was 
originally issued, the boom furnished by the owners was not sufficient 
to take the building down? 

THE WITNESS: No, sir. 

THE COURT: By a substantial margin? 

THE WITNESS: That's correct. 

THE COURT: Do you have a recollection of a talk with them about 
that? 

THE WITNESS: No, sir, I did not. This machine cameion the job, 
Judge, after their permit had been canceled. 

THE COURT: Oh, after it had been canceled? 

THE WITNESS: Yes, sir. 

THE COURT: There was no equipment at all? 

THE WITNESS: I think the records will show -- | 

THE COURT: Before noon? 

THE WITNESS: Noon the 11th. Now, we moved in there on the 12th, 
noon the 11th their time was up. | 

THE COURT: Isee. Noon of the 11th there was no equipment there? 

THE WITNESS: There was no equipment there. | 

THE COURT: When did they put the boom on whatever boom they had? 

THE WITNESS: The machine, I believe the records will show a 
machine arrived on the 12th at approximately 1:45 p.m. 

THE COURT: Even that boom you claim was insufficient? 
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THE WITNESS: Yes, sir. 


x x x * 
CROSS EXAMINATION 
BY MR. HARRISON: 
* x x * * 

Q. What time, if you can recall, did A. & A. go in on the premises 
and begin work? A. I would have to -- I can only refer to the records 
on that. I wasn't there at the time that they went in on the premises. 

Q. You weren't there? A. I wasn't there at the time A. & A. 
went on the premises. I had to do with notifying A. & A. and the records 

will show that I told A. & A. to come down and to get a permit for 
the work. 

Q. What time of the morning was this? A. The permit was can- 
celed -- the permit was canceled in a telephone conversation between 
myself and Mr. Robertson at 9:25 a.m., on March the 12th, 1958. 

Q. Now, when did you call A. & A., or some person acting for 
A. & A., and tell them to come down and pick up a permit? A. I notified 
A. & A. Wrecking Company by letter dated March 12, 1958 -- do you want 
me to read this letter? 

Q. No, that is sufficient. I think you have answered the particular 
question that I had asked you. A. There was also a telephone conversation 
in the records here somewhere. 

* * * * * 

Q. When you left, had they started work? A. I wouldn't say that. 
I can't say that. But the records show, Mr. Kimball's report shows that 
they did take down a dangerous bay section of the south wall that day. 


* * * * * 


Q. Now, Mr. Betts, taking into consideration the determination 
that the boom for the O.K. Wrecking Company was too short, did you have 
any discussions with Reverend Tyree about this deficiency? A. There 
were many discussions with Reverend Tyree. The record will show that 
Mr. Kimball, particularly, he saw Reverend Tyree more thanI. We tried 
to get Reverned Tyree to move on the job, to get things going. He promised 
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to do certain things, to get things going by a certain time, which he did 
| 
* 


* * * * 
| 


Q. I don't think you are being responsive. I asked you what inqui- 
ries or investigations did you make as to the financial ability of the Co- 
Operative to hire somebody to raze these buildings? A. I said we had 
trouble determining the owner of record. 

Q. You sent all these letters out to these various people, didn't you? 

A. I sure did. | 

Q. Were they returned to you? A. I got one of them, that was re- 
fused, Temple Realty Company. 

Q. What about Dr. Paulson? A. He didn't refuse it. 

Q. What about Louise Brown? A. She didn't refuse it. 

* * * * * 
172 Q. Well, then, if that were so, Mr. Betts, and you had already asked 
for verbal bids on this demolition, why did you write a letter’ telling them 
to take somebody in there and begin expeditiously to remove these build- 
ings? A. This letter was written on the 10th to give the owner a chance 
to take the building down. The owner was given until 12 noon, March 11, 
1958 to start operation and razing said building or buildings.: The owner, 
according to reports, through their O.K. Wrecking Company, according 
to reports, removed only the fence. | 
* * * * 
CROSS EXAMINATION 
BY MR. MILLER: 
* * * * * 
176 Q. Were you the one who had the letter of March 10 to'the owners 
and note holders dictated? A. I wrote it. | 
177 Q. You sent it out by mail? A. I think it went out by messenger. 


* * * * *i 


181 Q. Did you contact the Perpetual Building Association about that 
matter to see what their position was? A. They were sent aicopy of the 


letter. 
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Q. Did you contact them yourself? A. I sent them a copy of the 
letter. 

Q. Did you contact them to ascertain whether they were financially 
able to raze this building? A. I sent them the copy of the letter telling 
them what they could do. 

Q. Did you ascertain whether or not Mr. Paulson and Dr. Brown 
were financially able to raze this building? A. I sent them a copy of the 

letter. 

THE COURT:| Do you claim it is necessary for the City, if the owner 
doesn't comply, to get in touch with the mortgagees and wait until that 
time, take a chance with life and limb? 

THE WITNESS: You are playing with fire. 

THE COURT:) I mean, is that your contention, Mr. Miller? That 
is why I say I don't think it is relevant. 

MR. MILLER: My contention is, all people interested would have 
a right to come in and raze the building to protect their interest. 

THE COURT: Go ahead. 

BY MR. MILLER: 

Q. Mr. Betts, when did you start getting these ora] bids from these 
other people? A. All bids were taken, the records will show, were taken 
on the 11th of March. 

Q. You don't know whether or not these people leased to them or 
had any equipment up there on March 11th? A. Who? 

Q. Any other person, other thanO.K.? A. The only thing I know, 
the records showed that O.K. had a broken down truck, I believe a wheel- 
barrow and two or three picks and shovels. 

* * * 
SIDNEY ADLER 
called as a witness on behalf of the defendant and, having been first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. UMSTEAD: 
Q. State your full name for the Court, please. A. Sidney Adler. 


* * * * * 


188 
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Q. Allright. Did you submit a bill to the District of Columbia for 


$24,000 in that connection? A. Yes. 
Q. Were you paid that amount? A. Yes. 


Q. Mr. Adler, how long did you say you had been in tis business ? 


A. Eleven years. 


Q. Did you have occasion in many instances in the past 
. | 


wrecking jobs? A. Yes. 
MR. MILLER: I object to that, if Your Honor please. 
THE COURT: Overruled. 
BY MR. UMSTEAD: 


to bid on 


Q. Mr. Adler, considering the property which was here involved, 
on which you bid, can you tell this Court whether or not, in your opinion, 


from your experience, this was a reasonable cost of the work 
did? A. Yes. 
Q. Yes what? A. It was a reasonable price. 


* * * * * 


which you 


Washington, D. Cc. 


November 13, , 
* * * | 
PAUL A. DUNN 
called as a witness on behalf of the Defendant and, having bee 

sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. UMSTEAD: 
. Please state your full name. A. Paul A. Dunn. 
And your occupation, sir? A. Building Inspector. | 
. For the District of Columbia? A. For the District/ 
. And were you engaged in such occupation on March 
. Yes, sir. 


1961 


n first duly 


d Columbia. 


7 1958? 


. Mr. Dunn, were you on the job site on March 12, 1958? A. Yes, 


sir. | 
> | 


Q. Can you tell the Court, from what you observed and 


what you 


had written down, what equipment and manpower the A. & A. Wrecking 
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Company had on that job site from day-to-day as you were there, from 
your notes? A. Approximately at 11:30 a.m., crane Lorraine No. 18, 
license CB 2056 arrived rented from Crane Company rented by A. & A. 
Wrecking Company, That was on March 12th. It took crane mechanics 
from 11:35 a.m. to 3:40 p.m. to install a 95-foot boom and the clam, 
that is for the A. & A. 

Q. What men and equipment were on the job for A. & A. on that 
date? A. On March 14th, that is the same day -- 

Q. March 12, Mr. Dunn. A. March 12, beg pardon, that's right, 
March 12. There was one superintendent, Mr. Gilbert Fisher, 12 labor- 
ers, two trucks, naturally, two drivers, one crane, Lorraine No. 18, one 
operator, and one helper and one signalman. 

Q. On March 13, what men and equipment were on the job? A. One 
superintendent, one crane, one bulldozer with one operator, crane had 
one operator, and one helper and five trucks. 

Q. And, of course, five drivers with the trucks? A. Well, there 
would be a driver for each truck, yes, sir. 

Q. Now on the 14th? A. Men and equipment, one crane, one oper- 
ator, six trucks, six drivers, two trucks, two drivers -- six drivers for 
the six trucks for the Hutchinson Crane, that's the crane people, and the 
two trucks and two drivers was the Ace Wrecking Company and eight 
laborers, one foreman, and one superintendent. 

Q. Saturday, March 15th, please. A. That would be the 14th. 

Q. That was the 14th. Now we will go to the 15th, please. A. Yes, 
sir. Two trucks, two drivers, that's Hutchinson, two trucks, two drivers 
Ace Wrecking Company, eight laborers, one foreman, one crane, one oper- 
ator of the crane, one bulldozer and one operator. 

Q. On Sunday, March 16. A. That's 15th. 

Q. That was the 15th. Now we will go to the 16th. A. Six trucks, 
six drivers, Hutchinson, two trucks , two drivers, Ace Wrecking Company, 


nine laborers, one foreman, one superintendent, one crane, one operator, 


one bulldozer, one operator. 
MR. HARRISON: If the Court please, we will concede once Ace 
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and A, & A. got on the job that they proceeded day-to-day and demolished 
the building. | 

THE COURT: He is about through, anyway. Go ahead.) 
BY MR. UMSTEAD: 
Q. The 18th, I think was next. A. The amount of equipment -- 
Q. Yes, onthe 18th. A. On the 18th there were six drivers, six 
trucks Hutchinson, two trucks two drivers Ace, one crane, one operator, 


one helper, one bulldozer, one operator, nine laborers, one ae and 
one superintendent. 
THE COURT: Is this for the purpose of proving reasonable value? 
MR. UMSTEAD: Yes. Of course, we have nothing to oppose. 
THE COURT: If counsel is willing to concede $24,000 is reason- 
able value -- | 
MR. HARRISON: Iam not saying that, Your Honor. 
THE COURT: You better go through it, then. 
BY MR. UMSTEAD: 
Q. That was the 18th, sir. Will you then go to the 19tti, please? 
A. Six trucks, six drivers Hutchinson, two trucks two drivers, 


Ace Wrecking Company, one crane , one operator, one helper, one bull- 
dozer, one operator, nine laborers, one foreman, one superintendent. 

Q. Now, was there any activity on the 20th, Mr. Dunn? A. There 
was no activity on the 20th nor on the 21st. | 

Q. Can you tell us why, from what you observed, in your record? 
A. Heavy snow both days. | 

Q. Allright. Will you then resume following the return of the men 
and equipment to the job? A. The 24th? | 


Q. Yes. A. One crane one operator, one helper, one truck one 


driver, Ace Wrecking Company, six laborers, one foreman, one super- 


intendent. | 
Q. Twenty-fifth, sir. A. Twenty-fifth. Six laborers, one foreman, 

one superintendent, one crane one operator, one helper, one truck, one 

driver from 7:30 a.m., to 12 noon -- that would be two trucks. 
Q. And two drivers? A. Yes, sir, Ace Wrecking Company trucks. 
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Q. And the 26th? A. One superintendent, one foreman, nine labor- 

ers, one crane, one operator, one bulldozer, one driver, nine trucks 
210 that would be Hutchinson, two trucks Ace Wrecking Company. 

Q. The 27th.,;A. The 27th, one superintendent, seven laborers, 
ten trucks Hutchinson Company, two trucks Ace Wrecking Company, one 
crane one operator, one helper, one bulldozer and one operator for the 
bulldozer. 

Q. And the 28th. A. One loader, nine laborers, four trucks, that's 
four operators for four trucks, two trucks eight hours, one superintendent -- 

And one operator of the loader? A. Sir, one operator on the loader. 

Q. Does that, then, conclude the report you have from your obser- 
bations of what was|done? A. Yes, sir, that is the last day that they 
worked. 

Q. All right. Thank you very much. A. With heavy equipment. 

= x * * *x 
LOUISE BROWN 

recalled as a witness on behalf of the Defendant, as an adverse witness, 
and, having been previously duly sworn, was examined and testified furth- 
er as follows: } 

THE COURT: She has been sworn; the record may show she has 
been sworn- 

DIRECT EXAMINATION 
BY MR. UMSTEAD: 


* * * * * 


Q. Whatever the reason, that this was the occasion for your being 
a defendant in the landlord and tenant branch of the Municipal Court in 
four tenant and landlord action numbers, in 1954, in eight landlord and 
tenant actions in 1956, and in two or three landlord and tenant actions in 
1957. 


MR. MILLER: I object, Your Honor, for two reasons. Number one, 
she denied that Dr. Paulson raised the rent. 

Number two, I don't see the relevancy of this. 

THE COURT: Well, it goes to credibility. She may answer the 
question. 
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THE WITNESS: I was -- I had quite a bit of trouble during those 
years. In fact of meeting my obligations because of illness and one other 
thing, that I was in court. And that wasn't the facts that I was being evicted. 

They made a ruling that if it wasn't paid, regardless of what reason, 


if it wasn't paid by a certain date they sent you to landlord, but it was al- 


ways dismissed because I paid it before. 
BY MR. UMSTEAD: | 
Q. In any event, you were viewed as a defendant in landlord and 
tenant branch on these occasions which I mentioned for the Municipal 
Court of this jurisdiction? A. Yes, but -- 
THE COURT: The only question is whether you were sued in Land- 
lord and Tenant Court. 
THE WITNESS: I didn't have to go. They put the cases in, that was 
one of the things that we had quite a bit of discussion about. 
MR. UMSTEAD: All right. I have nothing further, Your Honor. 
MR. MILLER: No questions. | 
THE COURT: All right. Step down. 
MR. UMSTEAD: At this point, Your Honor, maybe Mr. Miller will 
stipulate that this Association was formed by Bernard S. Brown, Audrey 
E. Brown, Aaron A. Paulson, Rosalie K. Paulson and Louis Nathanson. 
MR. MILLER: I think, Your Honor, Mr. Paulson so testified. 
THE COURT: You stipulate to this? 
MR. MILLER: Yes, Your Honor. 
THE COURT: Very well. The record may so show that it has been 
stipulated. | 
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Chis Berd 


Made this 26th day of August * , A. D. 19 49, by and between | 


2H1 - lath Street, N.¥%. Cooperative Association, warty of the first part, and 


Louis Nathanson and David Nathanson, poreuraicciaopiecnaa 


~“partiegs of the second part: 


Whereas, the party of the first part 


justly indebted unto Bernard S$, Brown, Audrey BE. Brown, Aaron A. Paulson ond in the full 


Rosalie K, Paulsoz, 


sum of One Hundred Sixty Thousand Dollars Dollars | 


as evicenced by four promissory notes of even date each in the amount of Forty 


Thousand Dollars ($40,000.) One made payable to: Bernard $. Brom, one made payable 


to: Audrey E, Brown, one mcde payable to: Aaron A. Poulson, and one sade payable to: | 


Rosalie X, Paulson, with interest until paid at the rate of 6 per centrum per annum. 
Sale principal and interest psyable in monthly installments of Three Hordred Forty 
Dollars and Eighty-Three cents ($340.83) (with the privilege of making larger 
payments in any acount), on the 1Stz day of each and every month efter date, util 
paid; exch installment when so paid to be applied, first, to the payment of the 
ntezest on the amount of principal remaining unpaid, and the balance thereof 
credited to the principal, Said monthly payments to be due and payable without 


regoré to previcus curtailnent s. 


And Whereas, the party of the first part desires to secure the prompt payment of said | 


debt, and interest thereon, when and as the, same shall become due and payable, and all costs and 
expenses incurred in respect thereto, including reasonable counsel fees incurred or paid by the said, 
part ies of the second part or substituted trustee, or by any person hereby secured, on account of 


any litigation at law or in equity which may arise in respect to this trust or the property hereinafter 


mentioned, and all money which may be advanced as provided herein, with interest on all such 
costs and advances from the date hereof. 


Nou Therefore, This Indenture Witnesseth, that the party of the first 
part, in consideration of the premises, and of one dollar, lawful money of the United States of 
America, to it in hand paid by the parties of the second part, the receipt of which, before the 
sealing and delivery by these presents, is hereby acknowledged, has granted, and does hereby 


grant unto the parties of the second part ee the 


Law Mo, az | 


I # ‘X@ S.UONZAUALNI 


s00k90'38 pace441 


following described land and premises, situate in the 
known and distinguished as 11 of Lot 8 in Block 30 in John Snernen, Trustee's sub- 


civision of land now known as “Columbian Heights," as per plat recorded in liber 
Governor Shepherd folio 158 of the Becords of the Office of the Surveyor of the 
District of Columbia; except so much thereof as was condemned and taken for alley 
purposes as shown on plat recorded in Lider County 9 folio 54 of said Surveyor's 
Office records; said lot 8, deing identical with Lots 28 and 29 of an iacomplete 
sebdivision recorded in Liber Governor Shepherd folio 164 of the aforesaid Sur- 


veyor's office records, Sudject to a first deed of trust which the party of the 


first pert assumes and agrees to pay 


together with all the improvements in anywise appertaining, and all the estate, right, title, interest 
and claim, either at law or in equity, or otherwise however, of the part of the first part, of, in, to, 
or out of the said land and premises. ; 

3u and Upon the Trusts, Nevertheless, hereinafter declared; that is to say: 
eer Sa aad 2501 - 14th Street, N.W. Cooperative Association 
its successors or assigns, to use and occupy the said described land and premises, and the rents, 
issues, and profits thereof, to take, have, and apply to and for its sole use and benefit, until default 
be made in the payment of the promissory notes hereby 

secured or.any installment of interest thereon, when and as the same shall 
become due and payable, or any proper cost or expense in and about the same as hereinafter 
provided. 

And, upon the full payment of all of said notes and the interest thereon, and all moneys 
advanced or expended as herein provided, and all other proper costs, charges, commission, half- 
commissions and expenses, at any time before the sale hereinafter provided for to release and 
reconvey the said described premises unto the said party of the first part 


it successors or assigns,at — ite their cost. 

And Hpon This Further Trust, upon any default or failure being made in the 
payment of any notes or of any installment of principal or interest thereon, when 
and as the same shall become due and payable, or upon default being made in the payment, after 
demand therefor, of any money advanced as herein provided for, or of any proper cost, charge, 
commission, or expense in and about the same, then and at any time thereafter the said parties 
of the second part or the trustee 
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acting in the exr-ution of this trust shall have the power and it shall be their 
or his duty therecjter to sell, and in case of any default of any purchaser to resell the said described 
land and premises at public auction, upon such terms and conditions, in such parcels, at such time 
and place, and after such previous public advertisement as the parties of the second part 
. or the trustea acting 
in the execution of this trust shall deem advantageous and proper; and to convey the same in fee 
simple, upon compliance with the terms of sale, to, and at the cost, of the purchaser, or purchasers 
thereof, who shall not be required to see to the application of the ;«-chase money; and of the 
proceeds of said sale or sales: Firstty, to pay all proper costs, charg“, and expenses, including all 
fees and costs herein provided for, and all moneys advanced for taxes, insurance, and assessments, 
with interest thereon as provided herein, and all taxes, general and special, due upon said land and 
premises at time of sale, and to retain as comp”. sation a commisison of § per centum on the 
amount of the said sale or sales; SECONDLY, f: i whatever may then remain unpaid of said 
notes , whether the same si «'' be due or not, and the interest thereon to date 
of payment. it Leing agreed that said notes shall, upon such sale being made before the 2>: 
of said note s . be and become immediarery due ond payable at the election of the hol: 
“iv, tc pay the remainder of said proceeds, if any there be, to said 
201 - 402 $t., IW, Cooperative Association i.° successors or assigns, upon 
the dciivery end surrender to the purchaser, his, her or their heirs or assigns, of possession of the 
premises so as aforesaid sold and conveyed, less the expense, if any, of obtaining possession. 
And, the scid party of the first part does 
hereby agree at its own cost, during all the time wherein any part of the matter hereby secured 
shall be unsettled or unpaid to keep the said improvements insured against loss by fire in the full 
sumof One Hundred Sixty Thousand dollars, in the name 
and to the satisfaction of the parties of the second part, or substituted trustee, in such fire insurance 
company or companies as the said part of the second part may select, who shall apply whatever 
may be received therefrom to the payment of the matter hereby secured, whether due or not, unless 
the party entitled to receive shall waive the right to have the same so applied; and also to pay all 
taxes and assessments, both in general and special, that may be assessed against, or become due on 
said land and premises during the continuance of this trust and that upon any neglect or default 
to so insure, or to pay taxes and assessments, any party hereby secured may have said improve- 
ments insured and pay said taxes and assessments, and the expenses thereof shall be a charge hereby 
secured and bear interest at the rate of six per centum per annum from the time of such payment. 
An, it is further agreed that if the said property shall be advertised for sale, as herein 
provided and not sold, the trustee or trustees acting shall be entitled to one-half the commission 
above provided, to be computed on the amount of the debt hereby secured. 
And, the said party of the first part covenants that it will warrant specially the land and 
premises hereby conveyed, and that it will execute such further assurances of said land as may be 


requisite or necessary. ; 
3n Testimony Whereof, the said 2501 - 14th st., N.W. Cooperative 
Association st hath on the 
st ' day of August , 4. D. 19 49, caused these presents to be signed 
Audrey B. Brown - its President attested by : 
aerco A. Poulson its secretary and its corporate seal to be 
hereunto affixed; and doth hereby appoint the President its true and lawful 
attorney in fact to acknowledge and deliver these presents as its act and deed. 
2501 - léth St., %.%. Cooporative Asen, 


By Fear hrty FSA dtr eer Ss 
/ 


Secretary. 
tind delivered in the presence of — 


do hereby certify that 


, a Notary Public in and for the 
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who is personally 


Brown 


v 
we 


andrcy 


well known to me as the person named as attorney in fact in the aforegoing Deed, bearing date on 


, A. D. 1949 , and hereto annexed, personally appeared 


st day of 
before me in said 


ve 


the 


and as attorney in fact as aforesaid, and by virtue 


of the authority vested in him by said Deed, acknowledged the same to be the act and deed of 


the grantor therein. 
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[Filed December 7, 1961] 
FINDINGS OF FACT, CONC LUSIONS 
OF LAW, AND ORDER 
Upon consideration of the pleadings, of the evidence presented at 
the trial of the above cause, and, after oral argument by counsel, the 


Court makes the following findings of fact, conclusions of law, and order: 


FINDINGS OF FACT 
1. Buildings located at 2501-03 14th Street, N. W. , Washington, 
D.C., were extensively damaged by fire on Friday, March 7, 1958. 
2. On Monday, March 10, 1958, said buildings were examined and 
found by reason of their condition to constitute a danger to public safety. 


3. Persons having an interest in said buildings were notified by 
| 


defendants on March 10, 1958, to make said structures safe by razing. 

4, Permit No. B 32492 to raze premises 2501-03 14th Street, N. W., 
Washington, D. C., was issued by defendants' Department of Licenses and 
Inspections to plaintiff on the morning of March 11, 1958. | 

5. Pursuant to Sec. 5-501, D. C. Code, 1951 Ed., plaintiff was al- 
lowed until 12:00 o'clock noon of March 11, 1958, to commence the re- 
moval of the unsafe structures. | 

6. Plaintiff's contractor, the O.K. Wrecking Company, did not 


commence removal of the unsafe structures on March 11, 1958. 

7. The O.K. Wrecking Company did not have the type of equipment 
on the site on March 11, 1958, which was necessary to commence the 
razing of the buildings. In particular, no crane of sufficient size to com- 
mence razing operations from the top of the sixty-five foot high buildings 
was on the scene. 

8. At approximately 9:35 A.M. on March 12, 1958, at a time when 
plaintiff's contractor still had no proper equipment on the scene to do 
the work, Permit No. B 32492, previously issued to plaintiffs, was can- 
celled. | 

9. Defendants received oral bids for the razing of these buildings 
on March 10, 1958, due to uncertainty concerning the ability of persons 
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claiming an interest in the property to make the structures safe by razing. 
The low bidof A. & A. Wrecking Company, in the amount of $24,000, was 
accepted after plaintiff's permit was cancelled. During the morning of 
March 12, 1958, the A. & A. Wrecking Company was issued Permit No. 

B 32538 to raze the unsafe structures. 

10. The A. & A. Wrecking Company, with proper equipment, began 
razing these unsafe structures on March 12, 1958. 

11. The defendants paid $24,000 to the A. & A. Wrecking Company 
for the cost of razing said structures. 

12. The charge made by the A. & A. Wrecking Company for razing 
the buildings was a reasonable charge. 

13. The plaintiff and plaintiff-intervenors benefited by the defend- 
ants’ expenditure of $24,000 for the removal of the buildings which, before 
removal, constituted an impediment to the use of the land. 

14. Plaintiff-intervenors assert priority to deposited funds in their 
claimed role of mortgagees. In this connection, the Court finds that a 
true mortgagor-mortgagee relationship did not exist and that the interests 
of the plaintiff and plaintiff-intervenors in the property were not shown 
to be separate and distinct. 

15. Even if a true mortgagor-mortgagee relationship had existed 
between plaintiff and plaintiff-intervenors, the defendants would still be 
entitled to a prior lien for monies expended in rendering said structures 
safe. Sections 5-502, 503 D.C. Code, 1951 Ed., which anticipate a sit- 
uation where immediate action is not necessary to protect the public 
against the hazards of an unsafe structure, provide for reimbursement 
of the District of Columbia where the owner fails to perform the necessary 
work and it falls upon the District to cause said work to be accomplished. 
The Congress could have intended no less in a situation "where the public 
safety requires immediate action” 1/ and the owners of an unsafe structure 
fail to provide same as required by statute. Futhermore, it is clear, and 
there is no contention to the contrary, that had plaintiff's contractor been 
able to perform within the requirements of Section 5-501 of the stature, 
plaintiff would be liable for the cost of that work. This liability would 


1/ Sec. 5-501 D.C. Code, 1951 edition. 
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have taken precedent over the claim of plaintiff-intervenors. ‘It is 


difficult to conceive why the same situation should not exist when, 
through the inability of plaintiff's contractor to perform, it bécame ne- 


cessary for the District to perform plaintiff's obligations. 


CONCLUSIONS OF LAW 

1. Plaintiff failed to comply with the notice given on March 10, 
1958, pursuant to Section 5-501, D.C. Code, 1951.Ed. | 

2. Defendants' action was properly taken pursuant to Stetion 5-501 
D.C. Code, 1951 Ed. | 

3. Defendants are entitled to recover the $24,000 expended by 
them upon their claim of quantum meruit. | 

4. Equity and justice, on the facts presented during trial, compel 
the conclusion that defendants are entitled to priority on their counter- 
claim over the claims of the plaintiff and plaintiff-intervenors. 

WHEREFORE, it is by the Court this 7th day of December, 1961, 

ORDERED: 

1. That judgment for $24,000 be, and it is hereby entered in favor 
of the defendants on their counterclaim 

2. That the Clerk of the Court shall draw a check for $24, 000, 
payable to the D. C. Treasurer, from funds on deposit in the above cause 
and shall deliver to counsel for defendants. | 

3. That the Clerk of the Court shall draw a check for the balance 
on deposit in the above cause in favor of the District Title Insurance 
Company for distribution to the rightful owners. 


/s/_ Luther W. Youngdahl 
Judge 


i 
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[ Filed Jan. 4, 1962] 
NOTICE OF APPEAL 

Notice is hereby given this 4th day of January, 1962, that Plaintiff, 
2501-03 -- 14th Street, Cooperative Association hereby appeals to the 
United States Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 7th day of December, 1961 against 
said Plaintiff: 

ROBERTSON & ROUNDTREE 


/s/ Dovey J. Roundtree 
Attorney for 


Plaintiff, 2501-03 Fourteenth 
Street Cooperative Association 


[ Filed Jan. 4, 1962] 


NOTICE OF APPEAL 


Notice is hereby given this 4th day of January, 1962, that Dr. 
Bernard S. Brown and Aaron A. Paulson, intervenors, hereby appeal to 
the United States Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 7th day of December, 1961 in favor 
of Walter N. Tobriner, Frederick J. Clark and John B. Duncan, Com- 
missioners of the District of Columbia, against said Dr. Bernard S. 
Brown and Aaron A. Paulson. 


/s/ Herman Miller 
Attorney for Intervenors 
Dr. Bernard S. Brown and 
Aaron A. Paulson 
421-4th St., N. W. 

[ Certificate of Service] 


BRIEF FOR APPELLANT 


Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,860 


BERNARD S. BROWN, 
AARON A. PAULSON, 


Appellants, 
v. 


WALTER N. TOBRINER, et al., 
Appellees. 


———_——— 


Appeal from a Judgment of the United States District Court 
For the District of Columbia 


—— — 


Init Otars areer : 


for Sha Dretrict of Colum die Sireur 


421 - 4th Street, N. W. 
TyIrm 8. Washington, D. C. 
NF" pues 62 — 


; ; Attorney for the Appellants 


CLERK 


(i) 
QUESTIONS PRESENTED 


The question is whether the former owners of property who con- 
veyed the same to a co-operative association in which the members pur- 
chased their apartment for dwelling purposes in which new corporation 
taking title, the vendors were members of the Board of Directors with 
others, and who took back notes secured by deferred purchase) money 
deed of trust in 1949, lose their status as mortgagees in 1958 as against 
the District of Columbia, who razed the improvements because of a seri- 
ous fire even though the co-operative corporation purchasers do not chal- 
lenge the validity of the deed of trust? 


Another question presented is where the District of Columbia razes 


the improvements after a serious fire and is given a judgment on a quan- 
tum meruit basis is entitled to priority of payment over a pre-existing 
deed of trust executed in 1949 in the original sum of $160,000. 00, which 
has been reduced to $21,691.52, in absence of the provisions of statutes 
giving the District of Columbia a specific lien? 


Another question presented is whether a mechanic ee work 
on the premises is entitled to a prior lien over a deed of trust executed 
and recorded against the property approximately nine (9) years before 
the mechanic commenced the work? 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATUTES INVOLVED 

Title 5, Sections 101, 102 and 103 

Title 38, Section 109 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 
ARGUMENT 


CONCLUSION 


TABLE OF CASES 


Bank of America v. United States, 
363 U.S. 237, 4 L. Ed. 2d 1192 


Morrisette v. Perpetual Building Association, 
D.C. Mun. App.,150 A. 2d 262 : 


United States v. Brosman, 
363 U.S. 237, 4 L. Ed. 2d 1192 


Anited States Court of Clypeals | 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,880 


BERNARD S. BROWN, 


AARON A. PAULSON, | 
ants, 


Vv. 
WALTER N. TOBRINER, et al, | 
lees. 


Appeal from a Judgment of the United States District Court 
For the District of Columbia 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


2501 - 03 - 14th Street, N. W., Co-Operative Association filed a 
complaint to declare assessment levied by the District of Columbia 
against its' property as being invalid, the amount of the claim of the Dis- 
trict was $24,000.00, asserted by the District of Columbia as a counter- 
claim. The appellants were holders of a deed of trust executed by the 


2 


Co-Operative Association on September Ist, 1949, securing four (4) notes 


each in the sum of $40,000.00 secured by deed of trust on the property of 
the Co-Operative Association. The District Court had jurisdiction under 
the provisions of Title 11, Section 305 D. C. Code 1951 Ed. Supp. VI, 
the amount involved being in excess of $3,000.00. 


This Court has jurisdiction under the provisions of Title 28, U.S. 
Code, Sections 1291 and 1292. 


STATEMENT OF THE CASE 


The facts for the consideration of the appellant's position may be 


summarized as follows: 
At the outset the Court narrowed the matter to two (2) issues. 


(1) Whether the District was correct in revoking 
the permit previously issued for demolition of the 
building belonging to 2501 - 03 - 14th Street, N. W., 
Co-Operative Association which was partially destroy - 
ed by fire on the grounds that it was necessary in the 
public safety. 


(2) Whether the deed of trust of the appellants 

herein executed September Ist, 1949 recorded in Liber 

9038, Folio 440, securing four (4) promissory notes in 

the original sum of $40,000.00 on which a balance re- 

mained of $21,691.52, is a prior lien entitled to be paid 

before the amounts due to the District of Columbia for 

work done on March 10, 1958. 

This appeal deals only with the second issue in which the appellants 
claim that they are entitled to priority over and payment from the pro- 


ceeds of the sale of the property before the District of Columbia's claim. 


On September 1st, 1949, as part of the purchase money, 2501 - 03 - 
14th Street, N. W., Co-Operative Association executed its deed of trust 
secured on the corporate property to Louis Nathanson and David Nathan- 
son, which deed of trust is recorded among the Land Records of the Dis- 
trict of Columbia in Liber 9038, Folio 440 (Intervenors' Exhibit No. 1, 
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JA 53). This deed of trust secured four promissory notes of the same 
date, each in the sum of $40,000.00 upon which, on the day of trial, the 
aggregate balance was $21,691.52 with interest at 6% from October 11, 
1959 (Intervenors' Exhibits 2, 3, 4, and 5; JA 57-68). Payments were 
made on said notes from the date of the notes until October 11, 1959, as 
shown by the entries and the testimony in this case (Intervenors' Exhibit 
Nos. 2, 3, 4, and 5; JA 57-68). | 


The undisputed facts stipulated to by the parties was that on March 
7th, 1958, the Co-Operative Association was incorporated under the laws 
of the District of Columbia and was the record owner of premises 2501 
and 2503 - 14th Street, N. W., in the District of Columbia, which was sub- 
ject to a then second deed of trust (which later became a first deed of 
trust) to secure the appellants. On this date a fire occurred damaging 
the property and on March 10th, 1958, the District of Columbia gave no- 
tice to the owners to raze the structure as being unsafe and on March 
11th, 1958, a permit was issued for the razing of the buildings by O. K. 
Wrecking Company under a contract with the owners, prior to 9:35 a.m., 
March 12th, 1958, the District of Columbia cancelled the permit and prior 
to 9:40 a.m. the same date, issued a permit to the A. & A. Wrecking Com- 
pany for this purpose under a contract between the last named company 
and the District of Columbia. A. & A. razed the building for the sum of 
$24,000.00. For this sum the District of Columbia seeks reimbursement. 


After the suit was filed, the real estate was sold and the proceeds 
deposited into the Registry of the Trial Court. And the question being 
who is entitled to preferential payment, the appellants as payees under 
the deed of trust which was executed and recorded in the year of 1949 
or the District of Columbia who ordered the razing on March 12th, 1958. 


The appellants contend they are entitled to preference because they 
are secured creditors under the 1949 deed of trust; the District of Colum- 
bia contends that the deed of trust is invalid and they are entitled toa 
statutory lien as well as an equitable lien on the money on deposit (JA 
44 ~ 17-18). | 
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The evidence in the case disclosed that after the second meeting, 


the appellants were members of the Board of Directors of the Co-Opera- 
tive Association and'others were elected the officers; later when the fire 
took place Mr. Paulson, one of the appellants, was not a director nor was 
he an officer but he owned the second trust. The record shows that the 
appellants were members of the Board of Directors but were not officers 
(JA 19 - 20 - 26 - 27); their wives were not members of the Board of Di- 
rectors. Paulson and Brown were named as officers for about the first 
year and a half. 


The Co-Operative carried insurance for the protection of the first 
trust held by Perpetual Building Association and after the Perpetual was 
fully paid by the insurance, there was approximately $12,000.00 to 
$14,000.00 given back to the Co-Operative Association, which paid out- 
standing bills but none of that money was paid to the appellants (JA 28-29). 


The District of Columbia expended $24,000.00 to obtain the A. & A. 
Wrecking Company to raze the building (JA 33). 


The deed of trust securing the indebtedness of the appellants was 
introduced as evidence as the Intervenors' Exhibit No. 1 (JA 37-38). 


The appellants’ evidence discloses that they were the holders of the 
deed of trust which was then, at the time of the trial, a first deed of trust 
on the property and because the building had been sold, the money paid in- 
to the Registry. The money has been substituted for the trust in the sum 
of $21,691.42 with interest at 6% from October 13th, 1959. The stipulation 
in the file (JA 38) indicated that the Co-Operative Association agreed that 
the money would be paid into the Registry of the Court pending the deter- 
mination between the District of Columbia and the appellants; the appel- 
lants would either be entitled to priority and, if not, the surplus would 
come to them. Lastly, any proceeds would be paid to the owners of the 
property. 


On the issue between the appellants and the District of Columbia, the 


Court made findings of fact and conclusions of law and entered judgment 


5 


to the effect that the District was entitled to be paid on quantum merit 
basis in the sum of $24,000.00; that the appellants had benefited by this 
expenditure because the buildings constituted an impediment to the use 

of the land. The Court found that a true mortgagor -mortgagee relation- 
ship did not exist between the Co-Operative Association and the appel- 
lants (notwithstanding the stipulation in the file) whereby the Co-Operative 
Association recognized the validity of the appellants’ claim and made com- 
prehensive agreements with respect to the payment of it; and that the Co- 
Operative Association and the appellants were not shown to be separate 
and distinct. That even if a true relationship existed the District of Co- 
lumbia was entitled to priority. 


From this judgment the appellants noted their appeal (JA 72). 


| 
STATUTES INVOLVED 


| 
The statutes involved in this appeal are set forth in the appendix 


titled Schedule A, to which reference is hereby made and the $aid perti- 
nent statutes are Title 5, Sections 101, 102 and 103 and Title 38, Section 
109, D. C. Code. | 


STATEMENT OF POINTS 


1, The Court erred in holding a true mortgagor- -mortgagee rela- 
tionship did not exist between the appellants and the 2501 - 08 - 14th 
Street, N. W., Co-Operative Association. 


2. The Court erred in holding that the pre-existing me of trust 
securing the appellants’ note in the balance sum of $21,691.52, secured 
by a deferred purchase money deed of trust on the premises which was 
placed thereon in the year of 1949, was not entitled to priority jover the 
appellees' claim for $24,000.00. | 


| 
3. The Court erred in concluding that if the Co-Operative Associa- 
tion had ordered the work and not paid for the same, the contractor would 
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be entitled to a prior lien against the Co-Operative property with prior- 


ity over the appellants' deed of trust, even though the work was perform- 


ed approximately ten (10) years after the recordation of said deed of trust. 


SUMMARY OF ARGUMENT 


IL The Court's conclusion that a true mortgagor-mortgagee rela- 
tionship between the appellants and the appellee did not exist is unsupport- 
ed by the evidence. It is uncontraverted that the Co-Operative Association 
consisting of persons acquiring their own apartments executed, for bal- 
ance of the purchase money, notes aggregating $160,000.00 for part of the 
purchase money upon which payments were made from 1949 to 1958, re- 
ducing the notes to the aggregate sum of $21,691.52, even though the mort- 
gagees were, at one time, members of the Board of Directors of the Co- 
Operative Association. 


IL The work performed by the appellees removing the building was 
not a reoccurring item similar to levying general taxes on this property. 
The appellee proceeded under provisions of Title 5, Section 501, D. Cc. 
Code, 1951 Ed., in which no right of a special assessment is granted. 
Since the Court concluded that the appellee was entitled to recover on the 
basis of quantum meruit, the claim could not gain priority over the 1949 
deed of trust of the appellants. The right to judgment on the quantum 
meruit arising almost ten (10) years after the recorded deed of trust of 
the appellants cannot secure for the appellee priority. 


IIL The Court's conclusion that if the owners of the property had 
contracted for the work and not paid the contractor, the contractor would 
gain priority over the 1949 deed of trust of the appellants, is not sustained 
by any law but the mechanic's lien law of the District of Columbia, Title 
38, Section 109, D. C. Code, is to the contrary. 
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ARGUMENT 
I 


The Court erred in holding a true relationship of mortgagor-mort- 


gagee did not exist between the appellants and the Co-Operative, Associa- 
tion. It is clear and uncontradicted from the evidence, the Corporation 
was organized in the year of 1949, purchasing the premises from the ap- 
pellant and giving back a deferred purchase money notes aggregating 
$160,000.00, secured by deed of trust to Louis Nathanson and David 
Nathanson, all of which were dated September Ist, 1949 (JA 53-68). This 
encumberance was recognized by the owners of the property, who at no 
time prior to the fire, or even during these proceedings, had challenged 
the validity thereof and reduced the same to $21,691.52. The record is 
clear that the Corporation is composed of many more persons than only 


the appellants. Merely because the appellants failed to insure the prem- 
ises and were also members of the Board of Directors, the Court seemed 
to indicate that this affected the validity of the deed of trust. In the case 
of Morrissette v. Perpetual Building Association, D.C. Mun. App. 150 
A.2d 262, the Municipal Court of Appeals stated that the primary duty to 
insure is on the mortgagor. The provisions for insurance being for the 
benefit of the mortgagee. He may waive the right to require it, but that 
would not affect the validity of the encumberance or the debt. The Trial 
Court came to the conclusion that where there were members of the Cor- 
poration who owned their own apartment and there were other officers 
and directors merely because at one time the appellants were members 
of the Board of Directors caused the invalidity of the deed of trust. It 

is not shown either by the appellees or the Court and this conclusion was 


clearly error. 
| 


bag | 


However, the Court wnet further and held that, assuming) that the 
true mortgagor-mortgagee relationship did exist, the appellees were 
still entitled to priority. 
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The Court clearly pointed out that Sections 5-502 and 503, D. C. 
Code applied only to the situation where an emergency did not exist; that 
the immediate-emergency situation did exist in this case and therefore 
Section 501 was applicable in which there is no provision for levying of 
an assessment. It must be born in mind that this was not a reoccurring 
affair and since the fire took place in 1958 and the appellants’ deed of 
trust was executed in the year of 1949, it seems to us that an analogy ex- 


ists as indicated in the Supreme Court cases of U. S. v. Brosman and 


Bank of America v. U. S., 363 U.S, 237, 4 L. Ed. 2nd 1192. In these last 
two cases the Supreme Court held in connection with a non-reoccurring 
tax that an antedated deed of trust had priority. There being no provision 
in Section 501 for any priority the Court's conclusions that the appellees 
were entitled to reimbursement on a quantum meruit basis was more ap- 
propriate, the allowance of the appellees claim on this basis does not en- 
title it to any lien other than a general judgment creditor's lien. In any 
event it was not entitled to priority over the 1949 deed of trust of the ap- 
pellants; the designation of special assessments and judgment based up- 
on quantum meruit are not similar. The first presupposes a right of lien 
by statute, the second is on the basis of right to reimburse, either by way 
of contract or special circumstances entitling the appellees to recover, 
therefore the Court's conclusion of law that the $24,000.00 due the appel- 
lees was on quantum meruit was specifically contrary to any findings of 
a special tax for special assessment. 


Ol 


The Court in attempting to justify its’ conclusions by stating that 
had the Association's contractor been able to perform, the Association 
correctly would be liable for the costs of the work and concludes that 
this liability would take precedent over the claim of the intervenors. 
How the Court arrived at this conclusion is not clear. There is no stat- 
ute that gives a contractor a priority over a deed of trust long in exist- 
ence for work performed; the only right of priority of a contract is 


9 


expressed in Title 38, Section 901, which strictly limits the priority to 
work commenced prior to the execution of the deed of trust even though 
the mechanic's lien is recorded later. There is just as much equity and 
justice in favor of a mechanic under some circumstances as it was for 
the District of Columbia. If the mechanic is not entitled to priority ona 


basis of a contract of quantum meruit, neither is the District of Columbia. 


CONC LUSION 


It is therefore respectfully submitted that the Trial Court'erred in 
holding the invalidity of the appellants' deed of trust; that their 1949 deed 
of trust and notes were not entitled to priority over the work performed 


by the appellees in 1958; and that a mechanic's lien for work pertormed 
in 1958 would be entitled to priority over a deed of trust which was exe- 
cuted in 1949. It is respectfully urged that the judgment of the Trial 


Court be reversed. | 
| 
Respectfully submitted, 


HERMAN MILLER 


421 - 4th Street, N. W. 
Washington, D. C. 


Attorney for the Appellants | 
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Appellees. 
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Washington 9, D. C. 


DOVEY J. ROUNDTREE 


1808 - 11th Street, N. W. 
Washington 1, D. C. 


Attorneys for Appellant. 


(i) | 
QUESTIONS PRESENTED | 

| 

1, Where the District of Columbia, a Municipal Cor- 
poration, enters upon the land of another and razes struc- 
tures it has deemed unsafe and after having previously is- 
sued a permit to remove said structures to an agent of the 
owner of the land and said agent commenced razing the 
structures, is the District of Columbia entitled to a recov- 
ery in quantum meruit on the grounds that the owners did 


not employ sufficient workmen and materials and the public 


safety required immediate action. 


2. Where the District of Columbia, a Municipal Cor- 
poration, enters upon the land of another and razes struc- 
tures without causing a survey to be made pursuant to | 
Statute, is the District of Columbia entitled to a recovery 


in quantum meruit, in lieu of statutory authority. | 


3. Does the doctrine of equitable estoppel operate 


against the promoters and organizers of a cooperative | 
association who later become a noteholder, when they 

fail to inform the subsequent members of the necessity | 
of securing insurance on the Deed of Trust or fail to fore- 


close for failure to secure insurance. 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
POINTS RAISED ON APPEAL 
STATUTES INVOLVED 
CONSTITUTIONAL PROVISION 
SUMMARY OF ARGUMENT 
ARGUMENT 

I. 

II. 

Ill. 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This Court has jurisdiction under the provisions of Title 11, Sec- 
tion 306, D. C. Code (1951 Edition), and Title 28, U. S. Code, Sections 
1291 and 1292. 


2 
STATEMENT OF THE CASE 


On March 7, 1958 appellant Cooperative Association was incorpo- 
rated under the laws of the District of Columbia and was record owner 
of premises 2501-03 - 14th Street, N. W., in the District of Columbia 
which was subject to a second deed of trust to secure appellant interven- 
ors in the amount of $21,691.52 with interest at six (6%) percent from 
October 13, 1959. 


When the cooperative was organized the plaintiff intervenors acted 
in behalf of the cooperative and at a later time, as apartments were sold, 
the members of the cooperative elected their own officers (JA 39). The 
record also reveals that, subsequent to the initial election of officers, 
the latter were never informed of the duty of the mortgagors to secure 


insurance (JA 39) and thusly insurance was never obtained. 


On the aforementioned date, a fire occurred on the above premises 
and substantially damaged the buildings. The head of the Department of 
Licenses and Inspections, District of Columbia Government first inspect- 
ed the structures on March 10, 1958 and reached the conclusion that the 


buildings were unsafe (JA 31). The appellees thereupon gave notice to 
appellants pursuant to Title 5, Section 501, District of Columbia Code, 
1951 Edition directing appellants to begin taking steps to make its struc- 
ture safe not later than 12:00 noon on March 11, 1958. Whereupon appel- 
lants contracted with O.K. Wrecking Company to raze the buildings for 
the sum of $13,500.00. 


On March 11, 1958, a permit was issued to O.K. Wrecking Company 
and said company thereupon began razing the building. On March 12, 
1958 at 9:25 A.M. appellees cancelled the permit previously issued to 
O.K. Wrecking Company and at 9:40 A.M. on the same date issued a per- 
mit to raze the buildings to A and A Wrecking Company for the amount 
of $24,000.00. The record reveals that the appellee proceeded to raze 
the building without causing a survey to be made by a board of three dis- 
interested persons as is provided by Title 5, Section 502, District of 
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Columbia Code, 1951 Edition. That on April 28, 1958 the defendants 
levied an assessment upon and against appellants’ land pursuant to the 
terms of Title 5, Section 503. That appellees were enjoined from enforc- 
ing against appellants the assessment of costs for the razing of said build- 
ings as the assessment was not a true tax and there was no statutory ba- 


sis for this lien or charge. 


Upon the trial of this action it was held that appellants failed to 
comply with the provisions of Title 5, Section 501; appellees’ actions 
were properly taken pursuant to Title 5, Section 501 and therefore ap- 


pellees were entitled to the amount of $24,000.00 expended by them upon 
their claim of quantum meruit. This appeal followed. 


POINTS RAISED ON APPEAL | 


1. The trial Judge erred in finding that the appellants did not have 
sufficient men and materials to raze the subject property as expeditiously 
as could be done under the circumstances then and there extant. 


2. The contractor retained by appellant Cooperative Association 
did in fact commence removal of the unsafe structure on March 11, 1958. 


3. The appellees showed lack of good faith by accepting bids for 


razing the structures prior to issuing a permit to appellant's contractor. 
| 


4. Section 5-501 of the District of Columbia Code, 1951 Edition did 


not and does not provide for an assessment and the allowance ‘of such is 
| 
a violation of due process. 
5. The appellees can recover on quantum meruit because from the 
factual situation of resistance on the part of appellants there can be no 


implied promise to pay on the part of appellants. 
| 


6. Appellees did not comply with Section 5-502 and any jassessment 


thereunder was invalid. 


2 
STATEMENT OF THE CASE 


On March 7, 1958 appellant Cooperative Association was incorpo- 


rated under the laws of the District of Columbia and was record owner 
of premises 2501-03 - 14th Street, N. W., in the District of Columbia 
which was subject to a second deed of trust to secure appellant interven- 


ors in the amount of $21,691.52 with interest at six (6%) percent from 
October 13, 1959. 


When the cooperative was organized the plaintiff intervenors acted 
in behalf of the cooperative and at a later time, as apartments were sold, 
the members of the cooperative elected their own officers (JA 39). The 
record also reveals'that, subsequent to the initial election of officers, 
the latter were never informed of the duty of the mortgagors to secure 
insurance (JA 39) and thusly insurance was never obtained. 


On the aforementioned date, a fire occurred on the above premises 
and substantially damaged the buildings. The head of the Department of 
Licenses and Inspections, District of Columbia Government first inspect- 
ed the structures on March 10, 1958 and reached the conclusion that the 
buildings were unsafe (JA 31). The appellees thereupon gave notice to 
appellants pursuant to Title 5, Section 501, District of Columbia Code, 
1951 Edition directing appellants to begin taking steps to make its struc- 
ture safe not later than 12:00 noon on March 11, 1958. Whereupon appel- 
lants contracted with O.K. Wrecking Company to raze the buildings for 
the sum of $13,500.00. 


On March 11,'1958, a permit was issued to O.K. Wrecking Company 
and said company thereupon began razing the building. On March 12, 
1958 at 9:25 A.M. appellees cancelled the permit previously issued to 
O.K. Wrecking Company and at 9:40 A.M. on the same date issued a per- 
mit to raze the buildings to A and A Wrecking Company for the amount 
of $24,000.00. The record reveals that the appellee proceeded to raze 
the building without causing a survey to be made by a board of three dis- 
interested persons as is provided by Title 5, Section 502, District of 
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Columbia Code, 1951 Edition. That on April 28, 1958 the defendants 
levied an assessment upon and against appellants’ land pursuant to the 
terms of Title 5, Section 503. That appellees were enjoined from enforc- 
ing against appellants the assessment of costs for the razing of said build- 
ings as the assessment was not a true tax and there was no statutory ba- 


sis for this lien or charge. | 


Upon the trial of this action it was held that appellants failed to 
comply with the provisions of Title 5, Section 501; appellees’ actions 
were properly taken pursuant to Title 5, Section 501 and therefore ap- 
pellees were entitled to the amount of $24,000.00 expended by them upon 
their claim of quantum meruit. This appeal followed. | 
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POINTS RAISED ON APPEAL 


1, The trial Judge erred in finding that the appellants did not have 
sufficient men and materials to raze the subject property as expeditiously 
as could be done under the circumstances then and there extant. 


2. The contractor retained by appellant Cooperative Association 
did in fact commence removal of the unsafe structure on March 11, 1958. 


3. The appellees showed lack of good faith by accepting) bids for 
razing the structures prior to issuing a permit to appellant's contractor. 


4. Section 5-501 of the District of Columbia Code, 1951) Edition did 


not and does not provide for an assessment and the allowance of such is 


a violation of due process. 


i 


5. The appellees can recover on quantum meruit because from the 
factual situation of resistance on the part of appellants there can be no 


implied promise to pay on the part of appellants. 


6. Appellees did not comply with Section 5-502 and any assessment 


thereunder was invalid. 


4 
STATUTES INVOLVED 
Title 5, Sections 501, 502, 503 - Unsafe Structures 


Sec. 501 - Structure reported unsafe, to be examined by inspector of 


buildings -- If unsafe. notice given to make same secure -- If safety re- 


quires. inspector may make secure. 


If in the District of Columbia any building or part of a building, 

staging, or other structure, or anything attached to or connected with 

ny building or other structure or excavation, shall,from any cause, be 
reported unsafe. the inspector of buildings shall examine such structure 
or excavation. and if, in his opinion. the same be unsafe, he shall immed- 
iately notify the owner. agent, or other persons having an interest in said 
structure or excavation, to cause the same to be made safe and secure, 
ot that the same be removed, as may be necessary. The person or per- 
sons so notified shali be allowed until 12 o'clock noon of the day follow- 
ing the service of such notice in which to commence the securing or re- 
moval of the same: and he or they shall employ sufficient labor to re- 
more or secure the $aid building or excavation as expeditiously as can 
be done; Provided. however, That a case where the public safety requires 
immediate action the inspector of buildings may enter upon the premises, 
with such workmen and assistants as may be necessary and cause the 
said unsafe structure or excavation to be shored up, taken down, or other- 
wise secured without delay, and a proper fence or boarding to be put up 
for the protection of passersby. (Mar. 1, 1899, 30 Stat. 923, ch. 323 § 1; 
Apr. 5, 1935, 49 Stat. 105, ch. 41, = 1). 


Sec. 502 - If dangers not remedied, premises to be surveyed by three 
disinterested persons -- Report. 


When the public safety does not, in the judgment of the inspector 
of buildings, demand immediate action, if the owner, agent, or other 
party interested in said unsafe structure or excavation, having been noti- 
fied, shall refuse or neglect to comply with the requirements of said no- 
tice within the time specified, then a careful survey of the premises shall 
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be made by three disinterested persons, one to be appointed by the com- 
missioners of the District of Columbia, one by the owner or other per- 
son interested, and the third to be chosen by these two, and the report 
of said survey shall be reduced to writing; and a copy served upon the 
owner or other interested party; and if said owner or other interested 
party refuse or neglect to appoint a member of said board of survey 
within the time specified in said notice, then the survey shall be made 
by the inspector of buildings and the person chosen by the commission- 
ers, and in case of disagreement they shall choose a third person, and 
the determination of a majority of the three so chosen shall be final. 
(Mar. 1, 1899, 30 Stat. 923, ch. 323, § 2; Apr. 5, 1935, 49 Stat. 106, ch. 


41, § 2). | 


Sec. 503 - Inspector of buildings to make structure safe if responsible 
person does not -- Cost and expense -- How assessed -- Neglect of les- 


see -- Rights of lessor. 

Whenever the report of any such survey shall declare the structure 
or excavation to be unsafe, or shall state that structural repairs should 
be made in order to place the said structure or excavation in a fit condi- 
tion for further occupancy or use, and the owner or other interested per- 
son shall for ten days neglect or refuse to cause such structure or exca- 
vation to be taken down or otherwise to be made safe, the inspector of 
buildings shall proceed to make such structure or excavation safe or re- 
move the same. After the expiration of the ten days in which the owner 
or other interested person is given to make the structure or excavation 
safe, or to be taken down or removed, the owner or other interested per- 
son, having failed to comply with the provision of the report of the board 
of survey, shall not enter, or cause to be entered, the premises for the 
purpose of making the repairs ordered, or razing the building, as the 
case may be; or in any other way to interfere with the authorized agents 
of the District of Columbia in making the said structure or excavation 


safe, or in removing same, without first having obtained the written con- 


sent of the commissioners of the District of Columbia or their duly 
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authorized representatives. The inspector of buildings shall report the 
cost and expense of said work to the commissioners of the said District, 
who shall assess the amount thereof upon the lot or ground whereon such 
structure or excavation stands, or stood, or was dug, and unless the said 
assessment is paid within ninety days from the service of notice thereof 
on the agent or owner of such property, the same shall bear interest at 
the rate of 10 per centum per annum from the date of such assessment 
until paid, and shall be collected as general taxes are collected in said 
District: but said assessment shall be without prejudice to the right which 
the owner may have to recover from any lessee or other person liable 
for repairs. (Mar. 1, 1899, 30 Stat. 923, ch. 323, § 3; Apr. 5, 1935, 49 
Stat. 106, ch. 41, § 3). 


CONSTITUTIONAL PROVISION 


Art. V of the Amendments, Constitution of the United States, pro- 


vides: 


No person shall be deprived of life, liberty, or prop- 


erty, without due process of law; nor shall private property be taken for 


public use, without just compensation. 


SUMMARY OF ARGUMENT 


The Court below committed reversible error in ruling that the ap- 
pellee was entitled to a recovery on the basis of quantum meruit. There 
was no implied contract on the part of appellants to pay for the services 
rendered by appellee nor were such services accepted by appellant with 
the expectation of payment. The record clearly shows that appellants 
clearly complied with the statutory notice in actively taking steps to 
render the structures safe. Likewise the appellee acted in derogation 
of the statute in that they provided no hearing to appellants and in doing 
so acted as mere volunteers as the statute only provides compensation 
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to the District of Columbia when notice and hearing have been/complied 
with. 


The appellant intervenors are foreclosed from asserting any in- 


terest previous to said funds in that because of their conduct they are 
estopped from doing so. | 


ARGUMENT 


I 


The District of Columbia Government having failed to comply with 
the terms of Title 5, Section 502, District of Columbia Code, 1951 Edi- 
tion, is foreclosed from recovery on the basis of quantum meruit. The 
record shows that a period of three (3) days elapsed from the date of the 
fire until appellee saw fit to service notice on appellants as to the unsafe 
condition of the buildings. If, as appellee contends, public safety required 
immediate action the appellee should have served appellants on the day of 
the conflagration, or the day after at the latest. Appellant concedes that 
the structures were unsafe but denies that public safety required immedi- 


ate action. 


A person in whose behalf services are rendered cannot be required 


to pay for them where they are rendered against his will and without his 
consent, however valuable the services may be. Saltz Bros. v. Saltz, 74 
App. D.C. 313, 122 F.2d 79; Sutton v. United States, 256 U.S. 575, 41 S.Ct. 
563. | 


To effectuate a recovery in a cause of action based upon| quantum 
meruit, the services must be rendered upon request, thus giving rise to 
the inference that the parties understand and agree that such services are 
to be paid for. 58 Am. Jur., Work and Labor, Section 4, p. 512. In the 
instant case appellants at no time requested the services of appellee and 


at all times put forth efforts to remove the structure themselves. 
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Il 


The appellee was not entitled to a recovery on the basis of quantum 


meruit on the ground that the abatement of the nuisance by appellee was 
2 violation of the Fifth Amendment to the Constitution. Title 5, Section 


302 provided that notice and hearing should be given to the owner of land 


before the District of Columbia could abate the nuisance. The arbitrary 
actions of appellee deprived appellants of their rights without due process 
of law. Destruction without a hearing of property alleged to be unsafe cre- 
ates a cause of action in favor of the owner thereof. Moll v. Holstner, 67 
S.W. 2d 1, 252 Ky. 249 (1934). The Congress of these United States wisely 
provided that where notice and hearing are had by the property owner, and 
the latter fails to act, the District of Columbia may raze the property and 
assess the costs against the owner. Title 5, Section 502, 503, District of 
Columbia Code, 1951 Edition. 


The language of Title 5 - 501 does not provide for any assessment 
in cases of immediate action by the District of Columbia. An ordinance 
conferring full and unrestrained discretionary power upon an administra- 
tive officer to abate as a nuisance a building which becomes unsafe from 
fire has been ruled to be an unlawful delegation of power. Lux v. Mil- 
waukee Mechanic Ins. Co., 15 S.W. 2d 343. Likewise, an ordinance must, 
irrespective of express power to enact it, provide a uniform rule of ac- 
tion operating generally and impartially and its enforcement cannot be 
left to the will or unregulated discretion of any municipal authority, offi- 


cer or officers. Eubank v. Richmond, 226 U.S. 137. 


1 


This Court could very well find that the appellant intervenors can- 
not recover the fund in question because of the doctrine of estoppel. The 
record shows that intervenors were promoters and organizers of the co- 
operative association (TR 136, 137). When the cooperative was organized 


intervenors were aware of the necessity of procuring insurance on the 
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Deeds of Trust of which they subsequently held the second trust. They 
had full knowledge of this requirement but at no time transmitted this re- 
quest to the subsequent owners of the cooperative. Thus it may be said 
that the intervenors waived their right to compliance with this provision. 
Evans v. U.S., 83 A.2d 876. | 


Where both parties are negligent and there is no superior equity 
the burden must fall on him whose negligence was the primary cause of 
the situation. Evans v. U.S. Fidelity and Guaranty Co., 127 A.2d 842, 


CONCLUSION | 


Where individuals have done all that is required of them by the terms 
of the law and in a twinkling of an eye their property rights are swept away 
by machinations over which they have no control, surely such parties are 
entitled to redress. Here the municipal authorities acted arbitrarily and 
without the consent of the appellants and it is submitted that neither law 
nor equity should countenance the recovery of the funds in question by any- 


one other than appellants. 


Respectfully submitted, 


BRUCE R. HARRISON 
1939 - 13th Street, N. W, 
Washington 9, D. C. | 
HUdson 3-8384 


| 
DOVEY J. ROUNDTREE 
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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of the appellees, the questions are: 
1. Where, upon land adjacent to public sidewalks, there ob- 


tains a structure imminently dangerous to the public and the owners 


or other persons having an interest in such structure fail, after 


notice pursuant to the ‘Unsafe Structures Act," to cause its re- 


moval, may not the District after itself causing the removal of the 


structure recover from the owners or other persons having an inter- 
est in the property the cost thereof? 


2. Is not the District's claim for monies expended in secur- 
| 
ing or razing an unsafe structure, under circumstances set forth in 
question one above, superior to the claim of the holders of notes 
secured by a second deed of trust, particularly where the trial court 


found, from substantial evidence, that no true mortgagor -mortgagee 


relationship exists? 
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THE 2501-03 FOURTEENTH STREET, N.W. 
CO-OPERATIVE ASSOCIATION, 
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v. No. 16, 861 
WALTER N. TOBRINER, et al., : | 
Appellees. : | 
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ee | 
Appeal From The United States District Court | 
For The District Of Columbia 


BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF THE CASE 
The 2501-03 Fourteenth Street, Northwest, Co-operative 
Association, appellant in case numbered 16, 861, and hereinafter re- 


ferred to as the Co-op, was at the time mentioned below the record 


owner of a five-story apartment building located at 2501-03 Four- 


teenth Street, Northwest, in the District of Columbia (Complaint), 1 
The several apartments in the building were occupied by the "mem- 
bers" of the Co-op. Dr. Bernard S. Brown and Mr. Aaron A, 
Paulson, appellants in case numbered 16, 860, and their wives are 
the payees and holders of four notes, in the sum of $40, 000 each, 
secured by a second deed of trust on the property (J. A. 38, 57-68). 
On Friday, March 7, 1958, the apartment building was 
“totally destroyed by fire leaving standing the walls of the structure" 
(Complaint). On Monday, March 10, 1958, the District of Columbia, 
following an inspection of the property by its Director of the Depart- 
ment of Licenses and Inspections (formerly Inspector of Buildings) 
and a determination by him that the structure was in an unsafe condi- 


tion, served on the owner and noteholders (J. A. 42, 45-46), in 


accordance with the provisions of Section 5-501, D. C. Code, 1961, 2 


notice "to raze the building to make it safe" (J. A. 22). The notice 
directed the appellants to commence the razing of the structure by 


noon of the day following service of the notice and to "employ 


1 appellant in case numbered 16, 861 Proposed to print in the 
Joint Appendix the complaint, but failed to do so. 


2 Act of March 1, 1899, c. 323, 30 Stat. 923, as amended by 
the Act of April 5, 1935, c. 41, 49 Stat. 105. 


sufficient labor to remove or secure the said building * + * as 


expeditiously as can be done." The appellants failed to comply with 


the notice, and,on March 12, 1958, the District contracted with the 
A & A Wrecking Company to raze the structure (J. A. 44). The 
razing of the structure was completed on March 28, 1958, and there- 
after the District assessed the cost thereof against the land upon 
which the unsafe structure stood (J. A. 34-35, Complaint). 


By an amended complaint filed March 14, 1958, the Co-op 


petitioned the court for an order (1) requiring the appellees to bear 
the cost of razing the unsafe structure, (2) enjoining the appellees 
from placing a lien against the property, and (3) fora money judg- 
ment in the amount of $24,000 (J. A. 1). : 

Upon motion of the Co-op, the appellees were preliminarily 
enjoined from enforcing the lien asserted for funds expended in caus- 
ing the removal of the unsafe structure (J. A. 8). The appellees 
thereafter filed a counterclaim against the Co-op for the $24, 000 
expended (J. A. 9). Appellants Brown and Paulson intervened in 
the case contending that the notes secured by the second déed of trust 
take priority over the claim of the appellees (J. A. 14). By agree- 


| 
ment of all parties, the ground from which the structure was re- 


| 
moved was sold, and $25,000 of the proceeds of the sale! was 


deposited in the Registry of the District Court for distribution to the 
party found by the court to be entitled thereto (J. A. 11). 

The matter came on for hearing on the claims of all the par- 
ties before the trial court, sitting without a jury, and the following 
evidence was adduced: 


On Monday, March 10, 1958, J. J. Ligenfritz, Director of the 


Department of Lidenses and Inspections for the District of Columbia 
t 


and a graduate civil engineer, together with other members of his 
staff, inspected the premises in question. He stated that when he 
arrived at the scene he found 


= * * that the streets had been roped off, it 
was a five-story brick building, wood joists 
construction, wall-bearing type. The south 
wall was badly bulged. The west wall was in 
bad shape. A great deal of the interior had 
been burned out, the floor joists and partitions. 
Some of the interior had not been burned that 
way but there was a possibility, in our opinion, 
that it:could crash at anytime. The rear 
east wall in the court had already, in great 
portions, collapsed. (J. A. 30-31.) 


Mr. Lgenfritz made a judgment that the structure was "im- 
minentls dangerous in its present state” (J. A. 31). The witness 
stated that, because the south wall faced Clifton Street and the west 


wall faced Fourteenth Street, he was concerned that the high March 


winds and an impending snowstorm, which, in fact, arrived the 


following week, might cause the building to collapse cnto those streets 
unless some immediate action was taken (J. A. 31-32). Mr. Ilgen- 
fritz stated that in his opinion the only way to avoid disaster was to 


raze the building because 


* * * in this type of building * * * the wallis 
are the main supporting elements of the build-; 
ing. Any failure in them, anything can happen. 
Plus the fact that a building is tied together in! 
such a way by the structural members that the 
failure of any of these component parts can | 
very readily pull down the remaining part of | 
the building even though it may be in relativ a 
good shape. (J. A. 32.) 


The District experienced difficulty in locating anyone with 
sufficient authority to act on behalf of the Co-op (J. A. 24, 35, 42), 
and thereupon solicited and received oral bids from seven wrecking 
firms as follows: A & A Wrecking Company, $24,000; Ace Wreck- 
ing Company, $28,500; ABCD Wrecking Company, $27, 000; 
General Wrecking Company, no bid; Arrow Wrecking Canipany: 
$29,000; Cornell Wrecking Company, $29,500; and Baker- 
Hutchinson Wrecking Company, $27,500 (J. A. 33-34). lin accord- 
ance with the provisions of Section 5-501, D. C. Code, 1961, supra, 


on March 10, 1958, all the appellants were served with a notice to 


commence the securing or razing of the structure by noon of the 
following day and to '* * * employ sufficient labor to remove or 
secure the said building * * * as expeditiously as can be done" 
(J. A. 22-23, 42, 45-46). 

Prior to the acceptance by the District of any of the bids, the 
Co-op entered into an agreement with the O. K. Wrecking Company 


to raze the structure for the sum of $13,500 (Complaint). On 


Tuesday morning, March 11, 1958, the O.K. Wrecking Company 


obtained a permit; and moved onto the premises with about seven men, 
two or three picks and handshovels, a broken down truck and a 
wheelbarrow (J. A. 35, 37-38, 46). Due to the natureof the build- 
ing and its unsafe condition, the only reasonable way the building 
could be razed quickly and safely was "with a crane coming in from 
the top and picking it off piece by piece" (J. A. 37, 43). In response 
to a question as to whether the razing could be done manually rather 
than with equipment, Mr. Ligenfritz replied, "No, sir, the building 
was not safe to be in and do that kind of work” (J. A. 36). He 
stated further that even if it were feasible to perform the work 
manually, the O. K. Wrecking Company did not have sufficient labor 
and equipment to expeditiously raze the structure as required by the 
notice (J. A. 34). 


On March 12, 1958, at 9:30 a.m., the District canceled the 


permit of the O. K. Wrecking Company, accepted the A & A Wreck- 


ing Company's bid of $24,000, the lowest of the bids received, and 
issued to it a permit to raze the structure (J. A. 23, 33). This 
action was taken because the O. K. Wrecking Company had not per- 
formed any work, other than removing a wire fence from around a 
portion of the building, had no equipment on the job, and had given no 


indication that any equipment would be forthcoming in the near 


future (J. A. 45). 


Mr. Betts, Chief of the Field Inspection Branch of the Depart- 
i 


ment of Licenses and Inspections, testified 
* * * We tried to get Reverend Tyree 
[of the O. K. Wrecking Company] to move 
on the job, to get things going. He promised 
to do certain things, to get things going by a | 
certain time, which he did not do. (J. A. 44.) 
Reverend Tyree, of the O. K. Wrecking Company, promised 
| 
| 
to have a crane on the premises by 7:30 of the morning of ‘March 12, 
1958, but it had not arrived by 9:30 a.m., the time when the permit 
| 
was canceled (J. A. 36). A crane for the O. K. Wrecking Company 
| 
did arrive that afternoon at 1:45 p.m., but the 50-foot boom was too 
short by a substantial margin to reach the top. of the building 


(J. A. 48-44). 


At 11:30 a.m., on March 12, 1958, the A & A Wrecking 
Company's crane,| with a 95-foot boom, arrived on the premises 
(J. A. 47-48). That afternoon the A & A Wrecking Company re- 
moved a dangerous bay section of the south wall (J. A. 44). With 
the exception of March 20 and 21, when a heavy snow was on the 
ground, employees of the A & A Wrecking Company worked continu- 
ously with the crane, bulldozer, trucks, and workmen until the job 
was finally compléted on March 28, 1958 (J. A. 47-50). 

Mr. Adler, secretary of the A & A Wrecking Company, 
testified that he has been in the wrecking business eleven years, and 
that the $24, 000 paid by the District was a reasonable sum for the 
work performed (J. A. 47). 

Then followed testimony pertaining to the claims of appellants 
Browz and Paulson, in the total amount of $21,691.52, representing 
the balance due on the four notes issued by the Co-op to them and 
their wives. 

It was develoved that the Co-op was formed in August of 1949 


by the appellants Brown and Paulson, their wives, and another indi- 


vidual (J. A. 51-52). Appellant Brown's wife, Audrey E. Brown, 


was the first president of the Co-op, and, in her capacity as 


president, signed four notes, including one to herself, and the deed of 


trust securing same (J. A. 53-68). Appellant Paulson was the first 
secretary of the Co-op, and in his capacity as secretary signed also 
the deed of trust (J. A. 53-56). By the terms of the ned of trust, 
the Co-op agreed to obtain fire insurance on the apartment building 


in the sum of $160,000 (J. A. 55). Neither the first officers of the 


Co-op, Aaron A, Paulson and Audrey E. Brown, nor any of the suc- 
ceeding officers obtained, during the nine-year interval between the 
formation of the Co-op and the fire, such fire insurance (8. A. 39). 
At no time were the officers of the Co-op requested by the noteholders 
or trustees to obtain the insurance (J. A. 39-40). 
Mrs. Louise Brown, who was president of the Co-op at the 
time of the fire, testified that she purchased her apartment from 


Harry O. Lopatin in January of 1950 for approximately $8, 000 


(J. A. 18-19). Mr. Lopatin was the attorney for appellants Brown 
and Paulson and also for J. Dallas Grady, who later became manager 
of the Co-op (J. A. 19). Mrs. Brown never received a certificate 
of ownership for her apartment (J. A. 18-19), and failure on the 
part of the apartment "owners" to make their payments resulted in 


actions against them in the Landlord and Tenant Branch of the 


Municipal Court for possession (J. A. 50-52). 


New officers were elected about a year after the formation of 
the Co-op (J. A. 26-27), but appellants Brown and Paulson remained 
on the Board of Directors (J. A. 19-20) and attended all the meetings 
(J. A. 25-26). Appellant Paulson did not own an apartment in the 
Co-op, but he was active in the conduct of its affairs (J. A. 25). 

AS a result of his suggestion, the management of the Co-op was 
transferred from Temple Realty Company to the J. Dallas Grady 
Real Estate (J. A: 20), which thereafter collected all the "rent" 
and paid all the bills (J. A. 28). When Mrs. Louise Brown called 
Grady's office regarding some Co-op matter, the reply she received 
was "Dr. Paulson will straighten that out” (J. A. 28). When 
Pau!son had a heating plant installed in the building, the members 

of the Co-op raised their "'rent from $80 to 87.70'(J. A. 27). The 
"rent" was not reduced after the plant was paid for, and the excess 
was retained by appellants Paulson and Brown (J. A. 27-28). When 
Mrs. Louise Brown took over the presidency of the Co-op, the 
asscciation had no:cash on hand. Anytime they needed money they 


either took up a collection among themse!ves or consulted appellant 


Paulson (J. A. 27, 29). She said that "any orders we made were 


superseded by Dr. Paulson” (J. A. 29). After the fire and after 
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| 
consultation with the District officials, Mrs. Louise Brown immedi- 
ately called Paulson, and they were in constant communication while 


the negotiations for the razing and the actual razing was going on 
| 
| 


(J. A. 20-21, 24-25). | 

Following the presentation of all the evidence, the trial court, 
on December 7, 1961, entered findings of fact, conclusions of law, 
and judgment for the appellees on all claims (J. A. 69). | These 


appeals followed (J. A. 72). 


| 
| 
| 
STATUTE INVOLVED | 


UNSAFE STRUCTURES 


§5-501. Structure reported unsafe, to 
be examined by inspector of buildings-- | 


If unsafe, notice to be given to make 


same secure--If safety requires, in- 


spector may make secure. 


If in the District of Columbia any building o: 
part of a building, staging, or other structure, or 
anything attached to or connected with any build- 
ing or other structure or excavation, shall, from 
any cause, be reported unsafe, the inspector of 
buildings shall examine such structure or exca- 
vation, and if, in his opinion, the same be 
unsafe, he shall immediately notify the owner,| 
agent, or other persons having an interest in | 
said structure or excavation, to cause the 
same to be made safe and secure, or that the | 
same be removed, as may be necessary. The 


New officers were elected about a year after the formation of 
the Co-op (J. A. 26-27), but appellants Brown and Paulson remained 
on the Board of Directors (J. A. 19-20) and attended all the meetings 
(J. A. 25-26). Appellant Paulson did not own an apartment in the 
Co-op, but he was active in the conduct of its affairs (J. A. 25). 

As a result of his suggestion, the management of the Co-op was 
transferred from Temple Realty Company to the J. Dallas Grady 
Real Estate (J. A. 20), which thereafter collected all the "rent" 
and paid all the bills (J. A. 28). When Mrs. Louise Brown called 
Grady's office regarding some Co-op matter, the reply she received 
was "Dr. Paulson wil! straighten that out” (J. A. 28). When 
Pau!son had a heating plant installed in the building, the members 

of the Co-op raised their "rent from $80 to 87.70" (J. A. 27). The 
“rent” was not reduced after the plant was paid for, and the excess 
was retained by appellants Paulson and Brown (J. A. 27-28). When 


Mrs. Lowise Brown took over the presidency of the Co-op, the 


asscciation had no cash onhand. Anytime they needed money they 


either took up a collection among themselves or consulted appellant 
Paulson (J. A. 27, 29). She saidthat "any orders we made were 


superseded by Dr. Paulson" (J. A. 29). After the fire and after 


consultation with the District officials, Mrs. Louise Brown immedi- 


ately called Paulson, and they were in constant communication while 


the negotiations for the razing and the actual razing was going on 


(J. A. 20-21, 24-25). 


Following the presentation of all the evidence, the trial court, 


on December 7, 1961, entered findings of fact, conclusion 
and judgment for the appellees on all claims (J. A. 69). 


appeals followed (J. A. 72). 
STATUTE INVOLVED 


UNSAFE STRUCTURES 


§5-501. Structure reported unsafe, to 


be examined by inspector of buildings-- | 


If unsafe, notice to be given to make 


a PRE A A heath — li A ak 
same secure--If safety requires, in- 
spector may make secure. 


s of law, 


| These 


ir 


If in the District of Columbia any building o 


part of a building, staging, or other structure} or 


anything attached to or connected with any buil 


d- 


ing or other structure or excavation, shall, from 
any cause, be reported unsafe, the inspector of 


buildings shall examine such structure or exca 
vation, and if, in his opinion, the same be 
unsafe, he shall immediately notify the owner, 
agent, or other persons having an interest in | 
said structure or excavation, to cause the 
same to be made safe and secure, or that the | 


same be removed, as may be necessary. The 


person or persons so notified shall be allowed 
until 12 o'clock noon of the day following the 
service of such notice in which to commence 
the securing or removal of the same; and he 
or they shall employ sufficient labor to re- 
move or secure the said building or excava- 
tion as expeditiously as can be done; Provided, 
however, That in a case where the public 
Safety requires immediate action the inspector 
of buildings may enter upon the premises, 

with such workmen and assistants as may be 
necessary, and cause the said unsafe struc- 
ture or excavation to be shored up, taken 
down, or otherwise secured without delay, 

and a proper fence or boarding to be put up 
for the protection of passersby. (Mar. 1, 
1899, 30 Stat. 923, ch. 323, § 1; Apr. 5, 
1935, 49 Stat. 105, ch. 41). 


§ 5-502. If dangers not remedied, 


premises to be surveyed by three 
disinterested persons--Report. 


When the public safety does not, in the 
judgment of the inspector of buildings, demand 
immediate action, if the owner, agent, or 
other party interested in said unsafe structure 
or excavation, having been notified, shall re- 
fuse or neglect to comply with the requirements 
of said notice within the time specified, then 
a careful survey of the premises shall be 
made by three disinterested persons, one to 
be appointed by the commissioners of the 
District of Columbia, one by the owner or 
other person interested, and the third to be 
chosen by these two, and the report cf said 
survey shall be reduced to writing, anda 
copy served upon the owner or other interested 
party; and if said owner or other interested 
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party refuse or neglect to appoint a member of 
said board of survey within the time specified 
in said notice, then the survey shall be made | 
by the inspector of buildings and the person | 
chosen by the commissioners, and in case of | 
disagreement they shall choose a third per- | 
son, and the determination of a majority of 
the three so chosen shall be final. (Mar. 1, | 
1899, 30 Stat. 923, ch. 323, § 2; Apr. 5, 
1935, 49 Stat. 106. ch. 41). 


§ 5-503. Inspector of buildings to 
make structure safe if responsible 
person does not--Cost and expense-- 
How assessed--Neglect of lessee-- 
Rights of lessor. 


Whenever the report of any such survey shall 
declare the structure or excavation to be un- 
safe, or shall state that structural repairs 
should be made in order to place the said struc- 
ture or excavation in a fit condition for further 
occupancy or use, and the owner or other 
interested person shall for ten days neglect | 
or refuse to cause such structure or excavation 
to be taken down or otherwise to be made safe, 
the inspector of buildings shall proceed to make 
such structure or excavation safe or remove © 
the same. After the expiration of the ten days 
in which the owner or other interested person | 
is given to make the structure or excavation safe, 
or to be taken down or removed, the owner or, 
other interested person, having failed to comply 
with the provisions of the report of the board of 
survey, shall not enter, or cause to be entered, 
the premises for the purpose of making the | 
repairs ordered, or razing the building, as 
the case may be; or in any other way to inter- 
fere with the authorized agents of the District 


of Columbia in making the said structure or 
excavation safe, or in removing same, with- 
out first having obtained the written consent 
of the commissioners of the District of 
Columbia or their duly authorized representa- 
tives. The inspector of buildings shall 
report the cost and expense of said work to 
the commissioners of the said District, who 
shall assess the amount thereof upon the 

lot or ground whereon such structure or ex- 
cavation stands, or stood, or was dug, and 
unless the said assessment is paid within 
ninety days from the service of notice thereof 
on the|agent or owner of such property, the 
Same shall bear interest at the rate of 

10 per centum per annum from the date of 
such assessment until paid, and shall be 
collected as general taxes are collected in 
said District; but said assessment shall be 
without prejudice to the right which the 
owner may have to recover from any lessee 
or other person liable for repairs. (Mar. 1, 
1899, 30 Stat. 923, ch. 323, § 3; Apr. 5, 
1935, 49 Stat. 106, ch. 41.) 


SUMMARY OF THE ARGUMENT 


I 
Because the damaged structure was imminently dangerous, 
immediate action was required to protect the public from injury, and 
upon the failure of appellants to take the remedial action directed by 
the notice served upon them pursuant to the "Unsafe Structures Act," 


the District, in the interest of public safety, was compelled to 
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| 
cause the unsafe structure to be removed. Under the circumstances, 
the District was entitled to recover from the appellants either by 
virtue of the "Unsafe Structures Act," or by virtue of the appellants' 
quasi-contractural obligation to reimburse the District for the monies 


expended in causing the unsafe structure to be removed. | 
; | 


I 
Since the claim of the District arose out of the failure of all 


appellants to discharge the duty imposed upon them by the "Unsafe 


Structures Act," its claim for reimbursement of monies expended 
in causing the removal of the unsafe structure is superior to any 
claim of the appellants Brown and Paulson. This is particularly so 
since there existed between the Co-op and appellants Brown and 


Paulson no true mortgagor-mortgagee relationship. 


| 
ARGUMENT 
I 
The District was properly reimbursed for 
monies expended in removing from the 
appellants' land the unsafe structure. 
The purpose of the "Unsafe Structures Act," the ‘Act of 


March 1, 1899, c. 323, 30 Stat. 923, as amended by the Act of 


April 5, 1935, c. 41, 49 Stat. 105 (Section 5-501, et seq., D. C. 
Code, 1961), is to secure the public safety by requiring that danger- 
ous structures be made safe or removed. In this connection, the 
Congress has provided simple, orderly, and eminently fair proce- 
dures. Thus, by Section 1 of the Act (Section 5-501, D. C. Code), 
provision is made for an inspection by the Inspector of Buildings 
(now Director of the Department of Licenses and Inspections) of 
structures reported to be unsafe and if, in his opinion, any such 
structure is unsafe, notice is served upon the owner, agent or other 
persons having an interest therein to make safe and secure the 
structure or to remove the same. Upon the failure of the owner or 


other person having an interest in the structure to comply with the 


directions in such notice, the District, in the event public safety 


requires immediate action, "* * * may enter upon the premises, 
with such workmen and assistants as may be necessary, and cause 
the said unsafe structure or excavation to be shored up, taken down, 
or otherwise secured without delay, and a proper fence or boarding 
to be put up for the protection of passersby." 

If public safety does not, in the judgment of the Director of 


the Department of Licenses and Inspections, demand immediate 
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action and the owner fails to comply with the notice given under 
Section 1 of the Act (Section 5-501, D. C. Code), then under 
Section 2 of the Act (Section 5-502, D. C. Code) '* * * ai careful 
survey of the premises shall be made by three disinterested persons, 
one to be appointed by the commissioners of the District of Columbia, 
one by the owner or other person interested, and the third to be 


chosen by these two, and the report of said survey shall be reduced 


to writing, and a copy served upon the owner or other interested 
party ***." It is then provided by Section 3 of the Act (Section 5- 
503, D. C. Code) that, if the Board of Survey reports that the 
structure is unsafe and the owner or other interested person shall, 
after notice and demand, neglect or refuse to make safe the structure, 
the Director of the Department of Licenses and inspections shall do 
so and shall report the cost or expense involved to the Commis- 
sioners of the District of Columbia who shall assess such amount 


upon the lot or ground on which the structure stands or stgod. 


From substantial evidence presented, the trial court in the 


instant case found, among other things, that (1) the appellants’ 


building was extensively damaged by fire, and that in the judgment 


| 
of the Director of the Department of Licenses and Inspections it 


constituted a danger to public safety, (2) on March 10, 1958, the 
persons having an interest in such building were notified, pursuant 
to Section 1 of the "Unsafe Structures Act" (Section 5-501, D. C. 
Code, 1961) to commence by 12:00 o'clock noon of March 11, 1958, 
the razing of the structure, (3) on the morning of March 11, 1958, 

a razing permit was issued to the Co-op, (4) because, at 9:35 a.m., 
on March 12, 1958, the Co-op's contractor had not commenced the 
removal of the building and did not have the type of equipment on the 
site which was necessary to do the work, the permit was canceled, 
(5) having previously received oral bids from various wrecking 
companies, the District, on March 12, 1958, accepted the low bid of 
the A & A Wrecking Company in the amount of $24,000, and issued to 
it a permit to raze the structure, (6) on the same day, theA&A 


Wrecking Company, with proper equipment, began razing the struc- 


ture, (7) the District paid the A & A Wrecking Company $24, 000 


for razing the structure, (8) the $24,000 charged for the work was 
reasonable, and (9) all the appellants benefited by the removal of 
the unsafe structure. 

The Co-op contends that since Section 1 of the "Unsafe Struc- 


tures Act," the section under which the District proceeded, does 


not specifically provide for reimbursement of the District for funds 


expended in causing the removal of the structure, the District is not 


entitled to recover. Although it is true that the only provision for 


asserting a lien against the property is contained in Section 3 of the 
Act (Section 5-503, D. C. Code), i.e., the section pertaining to the 
procedures to be followed when public safety does not demand immedi- 
ate action, the Congress obviously intended that the District be re- 
imbursed for the work which it is required to perform iri lepeckive 

of the section of the Act under which it proceeds. The Act, con- 
strued as a unit, would effectuate this congressional intent, whereas 
a piecemeal interpretation of the Act would lead to abenrdl results 
and would be against the public interest. | 


To construe the Act as the appellants suggest would not only 


encourage property owners, when served with notice that their 
property is imminently dangerous, to disregard the notice thereby 
making it necessary for the District to perform the work dt public 
expense, but would also encourage the District to take unnecessary 
chances, at the risk of public safety, by proceeding under the time- 


consuming processes of Section 2 of the Act so as to be assured of 


being reimbursed for any public funds expended. Furthermore, 


under appellants’ interpretation of the statute the District would be in 
the anomalous position of having the benefit of a lien when public 
safety does not require immediate action, but of not having the 
benefit of such a lien when, by reason of imminent danger, the public 
safety demands immediate action. The courts have consistently 
refused to construe a statute in a manner which would lead to such an 
absurd result. Church of the Holy Trinity v. United States, 143 

U. S. 457, 12S. Ct. 511, 36 L. Ed. 226; United States v. Katz, 
etal., 271 U. S. 354, 46 S. Ct. 513, 70 L. Ed. 986; Smither and 
Company, Inc. v. Coles, 100 U. S. App. D. C. 68, 242 F.2d 220, 


cert. den., 354 U.:S. 914, 77S. Ct. 1299, 1 L. Ed.2d 1429; 


Red River Broadcasting Co., Inc. v. Federal Communications 


Commission, 69 App. D. C. 1, 98 F.2d 282, cert. den., 305 U. S. 
625, 59S. Ct. 86, 83 L. Ed. 400. 

In United States v. Katz, et al., supra, the Supreme Court 
said that: 


All laws are to be given a sensible construc- 
tion; and a literal application of a statute, 
which would lead to absurd consequences, should 
be avoided whenever a reasonable application can 
be given to it, consistent with the legislative 
purpose ***, (p. 357.) 
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Quoting with approval from United States v. Kirby, 7 Wall. 


482, 486, the Supreme Court in the case of Church of the Holy 


Trinity v. United States, supra, stated: 


| 
"All laws should receive a sensible con- | 
struction. General terms should be so | 
limited in their application as not to lead to 
injustice, oppression or an absurd conse- 
quence. It will always, therefore, be 
presumed that the legislature intended ex- 
ceptions to its language which would avoid | 
results of this character. The reason of 
the law in such cases should prevail over | 
its letter * * *."" (p. 461.) | 
| 


Along the same line, this Court, in Smither and Company, 


Inc. v. Coles, supra, stated: 


We are not unmindful, to paraphrase | 
Mr. Justice Frankfurter and Judge Learned 
Hand, that the literal words of a statute some- 
times can be misleading, and that we do not 
stop but only begin with the words. Some- 
times the words are such that the purposes 
of the statute and the entire statutory scheme | 
must be taken into account. The words must | 
be read and interpreted as a part of the whole. 
[Footnote omitted. ] | 


The statute here involved requires the owner or other per- 
son having an interest in property found to be dangerous to secure or 
raze the same and, upon his failure to do so, the District, in order 


to protect the public, is required to have the necessary work per- 


formed. Although the provision for reimbursement is contained in 
the third section of the Act, a consideration of the purposes of the 
statate and the entire statutory scheme lead to the logical conclusion 
that such provision is applicable to the first section of the Act as well. 
Assuming, arguendo, that the lien provision of the "Unsafe 
Structures Act” is not applicable here, the appellants, nevertheless, 
by failing to secure or raze the unsafe structure on their property 
as required, made it necessary for the District to perform the work, 
thereby resulting in the appellants’ unjust enrichment. Under such 


circumstances, the law implies the existence of a contract between 


the parties. I+ is stated in 98C.J.S., Work and Labor, § 7, that 


* * * where one fails or declines to per- 
form an obligation imposed on him by law, 
performance of such obligation by another 
may raise ar implied contract on the part of 
the former to pay the latter for services 
rendered and treated as in discharge of the 
former's legal obligation, as where one rela- 
tive supports another whom a third relative is 
primarily obligated to support, and, where 
an obligation is imposed by law on one to do an 
act andihe fails to perform it, because of the 
interest of the public in its performance, one 
who does perform it, with the expectation of 
receiving compensation, is entitled to recover 
from him on whom the obligation was imposed. 
[Footnotes omitted. } 
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In the case of French v. Lewis and Clark County, B7 Mont. 
448, 288 P. 455, the statute required the county to open ahd maintain 
roads. Because the county failed to perform its duty, the plaintiff 
performed certain work for the county and brought suit fol services 


rendered. In upholding the plaintiff's right to recover, the court 


said: 


A contract may be either express or 
implied * * *, the latter being one the ex- 
istence and terms of which are manifested 
by conduct * * *; but there is a third class 
of obligation, not properly a contract at all, 
but which, for lack of a better term, is 
referred to as a "quasi contract." "Contracts 
implied in law or more properly quasi or con- 
structive contracts are a class of obligations | 
which are imposed or created by law without | 
regard to the assent of the party bound on the | 
ground that they are dictated by reason and 
justice and which are allowed to be enforced 
by an action ex contractu."" 13C. J. 244. 


Under this doctrine, the first principle of | 
liability applicable here is that "when the law 
imposes upon one an obligation to do something 
which he declines to do, and which must be done 
to meet some legal requirement, the law treats 
performance by another as performance for 
him, and implies a contract on his part to pay: 
for it'' * * * or, as stated somewhat differently, 
"when an obligation is imposed by law upon one 
to do an act because of an interest in the publi 
to have it done, and that one fails to do it, he 
who does do it, expecting compensation, may 
recover therefor of him on whom the obligatioi 


is imposed."" Mathie v. Hancock, 78 Vt. 
414, 63 A. 148, 144; Highway Commis- 
sioners v. Bloomington, 253 Ill. 164, 97 
N. BE. 280, Ann. Cas. 1913A, 471. 
The case at bar falls squarely within the principle of law set 
forth above that "when an obligation is imposed by law upon one to 
do an act [the appellants in this case] because of an interest in the 


public to have it done, and that one [the appellants] fails to do it, he 


[the District] who does do it, expecting compensation, may recover 


therefor of him [the appellants] on whom the obligation is imposed." 


French vy. Lewis anc Clark County, supra. 

Appellees’ counter-statement of the case sets forth in detail 
the facts giving rise to this lawsuit, and it would serve no useful 
purpose to repeat them here. Suffice it to say that the record clearly 
justifies the action taken by the District, andthe appellants should not 
be permitted to berefit from their reckless disregard of their duty to 


protect the public from their unsafe structure. 


af 


The appellees’ judgment against the Co-op 
takes priority over the claim of appel- 
lants Brown and Paulson. 
The issue between the appellants Brown and Paulson and the 


appellees is whether the appellees’ judgment against the Co-op for 


$24, 000 takes priority over the notes, secured by a second deed of 


trust, which were issued to Brown, Paulson and their wives. In 


this connection the District Court made the following pertinent find- 
ing: 


14. Plaintiff-intervenors assert priority | 
to deposited funds in their claimed role of 
mortgagees. In this connection, the Court _ 
finds that a true mortgagor-mortgagee rela- 
tionship did not exist and that the interests of | 
the plaintiff and plaintiff-intervenors in the 
property were not shown to be separate and 
distinct. 


Appellants Brown and Paulson assert that such a finding is not 
| 


supported by the evidence. The record not only supports such a 
finding, but shows in addition that the Co-op and the so-called 
mortgagees are one and the same party. The finding is supported 
by the fact that (1) the Co-op was formed by the appellants, their 
wives and another individual (J. A. 51-52), (2) appellant Brown's 
wife was the first president of the Co-op and signed the four notes in 
question, including the one to herself, and the deed of eeane securing 
same (J. A. 53-68), (8) appellant Paulson was the first secretary 


of the Co-op and in that capacity he also signed the second deed of 


trust (J. A. 53-56), (4) although apartments were purportedly sold 


to the occupants thereof, such occupants did not receive any 


certificate of ownership (J. A. 18-19), and their failure to make 
payments resulted not in foreclosure proceedings, but in proceedings 
in the Landlord and Tenant Branch of the Municipal Court for pos- 
session (J. A. 50-52), (5) although the appellants Brown and 
Paulson did not own an apartment in the building, they were members 
of the Board of Directors of the Co-op from its inception until a short 
time before the fire (J. A. 25-27), (6) while they were members 

of the Board of Directors and after they ceased to be members, 

these appellants were the dominant guiding force of the Co-op and 

all major decisions were made by them (J. A. 29), and (7) the 
“owners” of the several apartments paid their "rent" to the agent 
selected by appellant Paulson, and any surplus left after payment of 
expenses was retained by appellants Brown and Paulson even though 
the notes called for specified monthly payments (J. A. 27-28). It 

is clear from the record that the relationship between the Co-op and 
appellants Brown and Paulson was not that of mortgagor and mort- 
gagee. 


What appears without any serious question from the fore- 


going is that appellants Brown and Paulson, together with their wives, 


loaned $160, 000 to themselves and thereafter identified themselves 
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as aCo-op. Instead of selling apartments to the "members" of 

the Co-op, they acted in the same manner as any landlord would act 
under the circumstances, i.e., they rented the apartments, managed 
the business, retained all the income received above expenses, and 
upon default in stipulated payments filed actions for possession in 


the Landlord and Tenant Branch of the Municipal Court. It may be 


more than a coincidence that the document purporting to create the 
Co-op was executed at a time when landlords were controlled in the 
amount of rents they could exact from their tenants. See: District 
of Columbia Emergency Rent Act, the Act of December 2, 1941, 
c. 553, 55 Stat. 788 as amended (D. C. Code, 1961, Title 45, 
§§ 1601, et seq.). | 

Under the circumstances, the appellees' judgment against the 


| 
Co-op for $24,000 is in effect a judgment against appellants Brown 
| 


and Paulson. This necessarily follows regardless of whether the 
| 


judgment is based on the lien provisions of the statute or on the 
| 
| 


quasi-contractural obligations of all the appellants. 


The trial court found also that 
| 
15. Even if a true mortgagor-mortgagee 
relationship had existed between plaintiff and | 
plaintiff-intervenors, the defendants would 
still be entitled to a prior lien for monies 


expanded in rendering said structures safe. 
Sections 5-502, 508, D. C. Code, 1951 Ed., 
which anticipate a situation where immediate 
action is not necessary to protect the public 
against the hazards of an unsafe structure, 
provide for reimbursement of the District 

of Columbia where the owner fails to perform 
the necessary work and it falls upon the Dis- 
trict to cause said work to be accomplished. 
The Congress could have intended no less in 
a situation "where the public safety requires 
immediate action” and the owners of an unsafe 
structure fail to provide same as required by 
statute. Furthermore, itis clear, and there 
is no contention to the contrary, that had 
plaintiff's contractor been able to perform 
within the requirements of Section 5-501 of 
the statute, plaintiff would be liable for the 
cost of that work. This liability would have 


taken precedent over the claim of plaintiff- 


intervenors. It is difficult to conceive why 
the same situation should not exist when, 


through the inability of plaintiff's contractor 
to perform, it became necessary for the District 
to perform plaintiff's obligations. [Emphasis supplied. ] 
Appellants Brown and Paulson argue that the emphasized por- 
tion of the above-quoted finding is erroneous, because it is contrary 
to the provisions of the Act of March 3, 1901, c. 854, 31 Stat. 1384, 


D. C. Code, 1961, Sections 38-101, et seq., authorizing a mechanic's 


lien. Section 1245 of that Act (Section 38-109, D. C. Code, supra) 


provides that a mortgage or deed of trust given to secure the purchase 


money for land shall take priority over a mechanic's lien. Since 
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there is no contention that the District has a mechanic's lien for the 
work performed, Section 38-109, D. C. Code, supra, has no bearing 


upon the matter. 


Moreover, a mechanic's lien is a statutory lien in favor of a 
contractor for the cost of improvements made to property by virtue 
of a contract with the owners. Obviously the equity of the holders of 
the trust notes could not be jeopardized by any contract to which they 
are not aparty. Here, however, the "Unsafe Structures Act" 


placed the responsibility upon the holders of such trust notes as well 


as upon the owners of the property to secure or raze the unsafe 


structure. 


Section 1 of the "Unsafe Structures Act" (Section 5-501, D.C. 


Code, 1961) clearly states that ''* * * if, in his [Director of the 
Department of Licenses and Inspections] opinion, the same be un- 
safe, he shall immediately notify the owner, agent, or etier Sereons 
having an interest in said structure or excavation, to cause the same 
to be made safe and secure, or that the same be pemovedl as may be 
necessary * * *,"". [Emphasis supplied. ] | 
Unquestionably the appellants Paulson and Brown, leven as 
noteholders, are persons having an interest in the property. As 


noteholders they had a right and duty to protect such property. Their 
counsel, in effect, conceded this when he stated to the trial court: 
MR, MILLER: My contention is, all 
people interested would have a right to come 
in and raze the building to protect their in- 
terest. (J. A. 46.) 

Since the appellants Brown and Paulson have an interest in the 
property and, hence, a legal duty to comply with the provisions of the 
"Unsafe Structures Act,” their claim for the balance due on the notes 
which they issued to themselves at the time of the formation of the 
Co-op would be subordinate to any lien which the Co-op's contractor 
could have asserted had such contractor performed the work in ac- 
cordance with the notice. This being so, the District, which is 


required by the same statute to secure or raze the property upon the 


owner's and noteholders' failure to do so, has the same standing as 


the owner's contractor would have had. 


CONCLUSION 


It is respectfully submitted that the judgment of the District 
Court was in all respects correct and should, therefore, be affirmed 


in both appeal numbered 16, 860 and appeal numbered 16, 861. 
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